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Corruption Watch welcomes judgment clarifying the powers of the public protector

Corruption Watch welcomes today’s Supreme Court of Appeal judgment in the matter between
Hlaudi Motsoeneng and the Democratic Alliance, in which the public protector’s powers were
found to be binding. We laud the decision which found that in the absence of a review
application, state and public institutions may not simply ignore the public protector’s findings,
decisions or remedial action.

In August, Corruption Watch was admitted as amicus curiae in the matter on appeal from the
Cape High Court involving among other issues, a determination of the nature and status of the
public protector’s remedial directions. Corruption Watch endorses the public protector’s
contention that on a proper interpretation of section 182 of the Constitution, read with the
Public Protector Act, she has the power to take remedial action which cannot be ignored by
organs of state.

The court agreed with the public protector and Corruption Watch and confirmed that if an
affected party is aggrieved by a finding, decision or action taken by the public protector, the
appropriate remedy is to challenge it by way of review. In the absence of a review application,
findings by the public protector may not be ignored. The aggrieved party is also not entitled to
embark on a parallel investigation process to that of the public protector, and then adopt a
position that favours the outcome of that parallel process.

The court emphasised that in order for the public protector to realise the constitutional
purpose of her office, other organs of state may not second-guess and ignore her findings and
recommendations.



“Corruption Watch works closely with the Office of the Public Protector in respect of
investigations and the general sharing of information,” said Leanne Govindsamy, head of Legal
and Investigations at Corruption Watch.

She added: “We fully support the work being done by the Office of the Public Protector and are
delighted with an outcome which confirms the binding nature of her powers. The centrality of
the Office of the Public Protector to the fight against corruption and to our constitutional
democracy cannot be overemphasised, and as the Court has found, in order to ensure
governmental accountability, it has become necessary for the guards to require a guard and it is
the public protector who guards the guards.”

A link to the judgment can be found at:
http://www.corruptionwatch.org.za/wp-content/uploads/2015/10/SKMBT 36315100809480.pdf
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