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|, the undersigned
 JACOB GEDLEYHLEKISAZUMA
Do heféby make oath and state that:
1. | am the President of the Republic of South Africa (“the President”), duly
elected in terms of section 87 of the Constitution of the Republic of South
Africa, 108 of 1996 (“the Constitution”); first respondent, and with my address

of service as care of the State Attorney, SALU building, 316 Thabo Sehume

Street Pretoria.

1.1 The facts contained herein are, unless the context otherwise indicates
within my own personal knowledge and are to the best of my

knowledge and belief both true and correct.

1.2 Any legal submissions that are made by me are made on the advice of

my legal representatives, which advice | believe to be correct.

2. | have read the affidavits of DAVID LEWIS and NICOLE FRITZ in support of

the application and wish to respond thereto in a manner outlined hereunder.

3.  The broad structure of this affidavit will deal with:
31 the nature of the application and the relief sought;
32 summary of the answer,;
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3.3

34

3.5

3.6

3.7

3.8

an outline of the legislative framework;

the de\jé}b;imeﬁté -'léaid:iﬁ_g';;to iih'e' inqu:ry and settiément agreement of

Mr Nxasana (“N'xas'éna”), the third "-.résp'b'ﬁd-érét.;
the appointment of Mr Abrahams (“Abrahams”), the fourth respondent;

the answer to each and every averment in the first applicant’s founding

affidavit insofar as it relates to me;

the answer to each and every averment in the second applicant's

founding affidavit also as they rélate to me; and

the answer to each and every averment in the supplementary affidavit

that calis for my answer.

THE NATURE OF THE APPLICATION AND THE RELIEF SOUGHT

4. This is an application in which the applicants are seeking infer alia,

41

42

to review and set aside:

4.1.1 the settlement agreement entered between the first, second and
third respondents dated 14 May 2015 and the monetary

consequences arising therefrom;

4,12 the appoi_ntme_nt of the fourth respondent as the National

Director of Public Prosecutions (“the NBP’P”);

to deciare that the: 4



4.2.1 third respondent is obliged to refund the State, money received

in terms of the settlement agreement; -

422 first respondent may not appoint, suspend or remove the NDPP
in terms of section 96(2)(b) of the Constitution; and

4.2.3 second respondent is responsible for decisions relating to the

appointment, suspension or removal of the NDPP for as long as

the first respondent holds office.

SUMMARY OF THE ANSWER

Settlement Agreement: prayer 1.1

5.

In so far as the applicants seek to challenge the settlement agreement, entered

info between Nxasana and the second respondent in which inter alia, Nxasana

vacated his office as the National Director of Public Prosecution. The challenge

is bad in law in that:

5.1 | eate#cﬁiséd my constitutional power in te%n{s of sections 1?9(1 )'(é)- of the
Constitution and 12(8) of the National Prosecuting Authority Act, 32 of
1998 (“tﬁe NPA Act) in the a-ppointmeht and the vacaiing of ofﬁce of

Nxasana.

5.2 | appointed Nxasana as the NDPP on 30 August 2013 under
Presidje_nﬁal -M_’inute No.. 295, a copy of the. minute is attached and

marked “JS1".



53

54

55

56

5.7

{ informed Nxasana on4 July '20‘!4 that after consideration of ali the

'___ev;dence before me 1 took the dec;saon to mstatute an mqu:ry m terms .

| of Sectlen 12(6){3) of the NPA Act

| established an i.n_quiry-r into the ﬂiness of Nxasana to hold office of the
NDPP, on 5 February 2015, by notice in the Government Gazette, No.
38463, Notice 102 of 2015. The Rules for the inquiry were publ‘ishéd in
the Government Gazette No. 38491, Notice 155 of 2015. The inquiry

was to sit on 11 May 2015, when | took the decision to terminate it.

During the period, August 2013 to 8 May 2015, Nxasana and | had
various one on one verbal discussions regarding the discord that
existed in the National Prosecuting Authority, especially as between

Nxasana and the senior management.

The discord was so pronounced, that the senior management was
divided and the National Prosecuting Authority was destabilised and
haemorrhagmg “{he loommg ;nqunry mtc the ﬁtness tc hold off ice of
the - semer management an: add;tlona! piatfnrm fo quest;on the authonty

of Nxasana.

Section 12(8) of the NPA Act prcvides t-ha:t the NDPP m-ay {equest to
vacate, hus or her off' ce for any reason whlch the Pres;dent deems
sufﬁc;ent Nxasar;a made the request to me to vacate hls oﬁ‘ ce
Nxasana made at plam that the d:scord |n the NPA !argely rested on the

senior management not shar;ng hIS strateglc views and the dist:.iplmary
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58

5.9

5.10

511

512

steps or criminal charges which he intended taking against certain of
the -sen‘io{_'managers, This posited intractable disputes paralysing the

proper fnctioning of the NPA.

|, therefore, deemed the reasons provided by Nxasana, together with
the possibility of a protracted litigation and the holding of the inquiry not
to be in the best interest of the National Prosecuting Authority, Nxasana
and the Republic of South Africa, to be sufficient to allow Nxasana to

vacate office.

It was plain to me that Nxasana was no longer willing to continue as the
NDPP and the only outstanding issue remained the financial aspects

relating to his vacating his office.

There were extensive negotiations relating to the financial terms with
which he would be agreeable to leave office having made the request
to do so. | was informed that there were offers made to Nxasana and
counter offers made by him around the amount he contended he was

e?nti:t!ea fo.

Subsequently, | was informed that the parties had reached an
agreement around the'money to be paid to Nxasana which rendered
the holding of the inquiry unnecessary. The settiement agreement was

therefore the cuimination of these events.

With Nxasana héviﬁg :mﬁa'_d_e it crystal clear to me that he no longer
wishes to continue as the NDPP, | am advised that it was within my

power to allow Nxasana to vacate office having been satisfied that it
GlFage
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was in the ia‘te{es_ts of the -NPA; ‘Nxasana and the Republic for ‘him to

| 513 It is pamcuiarty surpr;s;ng that the apphcants f nd no fautt wzth the.-- :
aspo;ntment ef Nxasana by me and want 1o cantend that heis Stiﬂ to be
regarded as the NDPP. l-a_ppqmted Nxasana as the -NE}PP. it was still
during the period that | am perceived to be in “jeopardy of prosecution’.
If that appointment remains untainted there is no reason that any other
appointment of an NDPP by me would suffer a challenge on that

ground.
Decision to authorise: prayer 1.2

514 The applicants also seek to impugn the decision to authorise the
payment to Nxasana of an amount of R17 357 233.00. This process
was undertaken by the fifth and.seve,nth respondents. | am _advised that
the respondents who are competent to speak on the matter will do so
Whgn_ t_he_y, -f_i_lg _their a_nsweﬁn_g | af-fid.a_yits._

5.’&5 | tn so far as the Court may t" nd thatt the péymé.nt to Nxasana of the
aforesafd ameum was antawfut 1 fntend to ab;de by the dectsaen of the
Court. need to emphaszse however that the cha terzge reiaimg to the
settlement payment is severable from Nxasana’'s vacating office as an

Nn-i?:?. -

. 516 '-I am adv:sed that the Cotzrt hav;ng been sattsf ed that Nxasana made S
the request to vacate hIS oﬂ“;ce ft}t” reasons wh;ch 1 feunq sourtd and o .

suff:cxent and h|s mtlmation that he has no desnre to contmue as an'
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NDPP satisfies the first leg of section 12(8) of the NPA Act. To the

extent that ’the payment te Nxasana is found unlawful aﬂ that needs ta_ -

happen is: that he must be paid in iems af the provns;cns of sectton
12(8)({:)(;&) of the NPA Act (meanmg that he wou%d be deemed to have
retired in terms of section 16(4) of the Public Service Act, and that he
shall be entitied to such pension as he would have been entitied to

under the pension law applicable to him had he been so retired).

Appointment of the fourth respondent: prayer 1.3

5.17

5.18

The applicants want the appointment of the fourth respondent as NDPP
to be reviewed, declared invalid and set aside. The argument offered
for this relief, is that there was no vacancy. This argument is bad. As a
matter of fact and law, | am advised, that Nxasana had vacated his
office as from 1 June 2015 having made the request to vacate his
office; for reasons which | deemed sufficient and in interests of the
Republic. That he may have received payment inconsistent with the
provisions of the NPA Act, does not render his vacating office as

invalid.

| am advised that the applicants do not question the fitness or propriety
of the fourth respondent to hold office as the NDPP. For this reason |
need not address the considerations | took account of in the

appointment of the fourth respondent as the NDPP.

Nxasana still as the NDPP: prayer 1.4



519 The applicants argue that the Court must declare that Nxasana to still
be holdmg the offlce af the NDPP The argument draws zts strength_
from an mference that a challenge on the decnsmn to aﬂow Nxasana to. N
vacate oﬂ‘sce is unlawful holds in Iogac that Nxasana wouid be
reinstated as the NDPP. This is incorrect. Apart from maintaining that
Nxasana relinquished office in accordance with law, he has made it
very pfain that he does not inte;nd to serve as an NDPP. To have him
declared as still holding the office of an NDPP would be bad both in law
and fact. | am also informed that a Court cannot order somebody to do

that which he plainly does not want to do.

5.20 | am advised further that such a declarator would offend against the
rule of law in so far as it would conflate the separation of powers. The
constitutional power to appoint an NDPP remains that of Executive.
Further legal argument would be made at the hearing of this

application.
Third respondent to refund the money he received: prayer 1.5
521 | abide the decision of this Honourable Court in relation to whether

Nxasana is to refund the 'm‘ohe'y he received in terms: of the settlement
agreement.

Section 96(2'}'(1_3) of the Constitution argument; prayer 1.6

5.22 The appiucants seek a deciarator that I may not: appomt suspend or-

remove an NDPP The argument stems from a contentlon that I'am in

jeopardy of prosecution and therefore would be conflicted in making
GjPage
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such an appomtment ‘There ‘is no substance to this argument As a

| matter of faci there are nc pend;ng cnm;nai charges agamst me | _

5.2‘3 “i am adv:sed that the oniy iztagat;on pendzng in the courté réiates to. a:'
decus&on by a former acting MDPP Mr Mpshe fo dlscontmue the
prosecution -a_g-a_inst me. | am advised that there is no basis for the
applicaﬁis to contend that that application will be successful and if
successful would mean that the NDPP would not make his or her

decision without fear favour or prejudice as the law requires.

5.24 The applicants’ contention in this regard has embedded in it a wanton
and veiled accusation that | would act improperly or whoever the NDPP
is would equally act improperly. There is no evidence to support what is

merely an unfounded suspicion by the applicants.

5.25 There is no reason to believe that | will, in the event that actual conflict
of interest is shown to exist, act despite the existence of such a conflict,
in the exercise of my const:tutsonai power The apphcants are mvmng
the Court to make a determmatzon en a matter entarely academic and in
antsc;pataon that any cenﬁact of interest’ might m the future be shown 1o

ex1st.

5.26  In any event, the nature of the relief which is sought in relation to this
aspect straddlés the .sepa;ation of poWers .-doctrine - which is part of .
'the me m‘ iaw “i‘he apphcants a;'e fnwtmg the Court to make o

pronouncements in areas whach the Cens‘htuhon has ieft exc!uswely for' .

10iPage
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the exercise by the Executive. | am told further legal argument will be

made at the hearing of this application.
Deputy President to appoint an NDPP: prayer 1.7

5.27 In so far as the applicants seek a declarator that for as long as | am the
President the power for the appointment the NDPP should be exercised
by the Deputy President. | am advised that the Constitution is very clear
as to what must happen if | or the President, is absent from the
Republic or otherwise unable to fulfii the duties of President that

various members of the Cabinet would perform those duties.

528 Without conceding that there is any basis for this declarator, the
applicants do not make a case why a Minister designated by me cannot
act as President; a Minister designated by the other members of
Cabinet; the Speaker, until the National Assembly designates one of its
other members to perform the duties of President — all of which the
Constitgtion authorises should be options available and are

constitutionally authorised.

529 |am advised that the Court has no power {0 suspend the operation of a

constitutional provision which is what the applicants seek by way of a

declarator under this relief.

Assignment of P-résidéﬁt_i#l- powers: prayer 1.8
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Vi (5

r >



530 The appkcants want the Court to dtrect me to assign my consi;tutuonal

-_._power_to the ___Beputy Presment' They -say this must happen m terms af______ o

.:.-sectnen 98 of;the Ccnstatutzon ?h:s ;s a power the Pmsadent has tc"_"'- = Lo

ass;gn toa Cabmet Member any power or functnon nf anothef member
who is aebs_en_t :from office or-is unabie to exerclse their power or

perform that function.

5.31 | repeat what | have said in relation to prayer 1.7 above.
6. | now turn to deal with the Legislative framework.

THE LEGISLATIVE FRAMEWORK

7. The applicants contend that | am conflicted regard being had to section
96(2)(b) of the Constitution which provides for conduct of cabinet members and

- de#uty:fmi;ﬂis;te#_s-ansiasi'a’teﬁs that'

@

Members of the_ Cahmet _aﬂd_ Dep .mi_n;szgfs.- may not -
@ ”-'under&ake any. cther pafd werk

(b) act | an anv way that ;s ;ncon&stent with thecr office, or. exgose themseives fo

| res onssblhtfes

anv sztuat}on invoivmg the sk of a conﬂlct between their officia

and mvata interests or

o {e) - '-'-_'-use thEiI pos&taon or any mfarmatson entrusted ia them to ennch themseives er _; o
| mpmpeﬂy beneﬁt any ather persor; (own emphass) |

/ j@/




10.

The reading of section 96(2)(b) of the Constitution ‘addresses an entireiy

.-_differeni subject it concems stseif w;th members of cabznet purs.uang pr;vate_ '

;nterests whlch are m conﬁact wath thetr canststutlonai abhgat:ons The N
appomtment of the NDPP isa performance cf a constfiutsonai duty whichis not
pursued of any private interest. The Constitution further reposes independence
of the office of the NDPP who is fo exercise the power to prosecute or not to

prosecute without fear, favour or prejudice.

There is no suggestion that an NDPP would take a decision tainted purely by
who would have appointed him or her. Should there be evidence to support that
contention the proper relief woulid be to set aside the decision by that NDPP on
those grounds. To ask the Court in an anticipatory fashion to do so would
offend against the doctrine of the separation of powers. Further legal argument

would be advanced at the hearing of this application.

Regayéiﬁg the institutional a-ﬁto.ﬂn.tzaﬁ'iy of .t.he NPA s}vh'ich the Constitution
provides in section 179(1)(a) for a single. n_ation.éi_-presecytiﬂg: aﬁtﬁ;ﬁf&fy_,in the
Repuia-iic, structured in terms of aﬁ Act 6? Paﬁiarﬁéht and cansiéﬁng of a NDPP
who is the head of the prosecuting authority and who is appointed by the

President, as head of the national executive.




11.

The NPA Act regulates matters :incidentai to the '-estabiis‘hment of a singie

nataonai prosecutmg authar;ty and !S the Act of F’aﬂ;ament feferred to m S&Ctiﬁﬂ

1?9 cf the Constatubon and the foilowmg sectaons bear reference

11.1

11.2

11.3

Section 10 provides that 'thé Pre‘éidant must, in accordance with section

179 of the Constitution, appoint the National Director;

There is no basis for the Court to remove the constitutional power of
the President. What the Court is entitled to do, if a good case is made
out, is to set aside any conduct of the President that is inconsistent with
the Constitution and which is invalid. The applicants have not made out
any case that | have performed any act which is inconsistent with the

Constitution.

| am advised that the question of tenure of an NDPP is regufated by

section 12 which in the relevant part reads:

‘(1) The National Director shalt hold office for a non-renewable term of 10 years,
but must vacate h;s or her aff ice on attammg the age cf 65 years

(5 The Nahunai Enrectsr or a Deputy Nationai Dtrecior shaii not be suspendezi or
removed frem aff‘ ce except in: accerdaace with the prswsms of subsections

(6), (7 and (8).

(8) (a) The President may allow the National Director or a Deputy National
Director at his or her request, o vacate his or her office ~

(i) on account of fmﬁnue'd -§i’i~:he'aim’

(ii)f' far anv other reason whmh the Presudent e:ieems suff c&ent

(b)  The reg_est in terms of Da:ag_gnh (a){!!) shall be addressed to the .

President at least six calendar months prior to the date on whic_h he or
14|Pagse
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she w:shes ta vacate his: er her. oﬁ‘ ice, unless the President grants a

honerpenod masgecﬁccase . o

R =mmwaraaepuw Natsonai Dlrector- e

(i) vacates his or her offce in 1erms ef paragragh ga)(n), he or
she shaii be deemed fo have been reifred in terms of sectm
16(4) of the Public Service Act,_and he or she shall be entiﬂ_ed_
to such pension as he or she would have been entitied to

under the pension law applicable to him or her if he or she

had been so retired.” {own emphasis}

11.4 As | have earlier indicated | allowed Nxasana to vacate office on the

strength of these statutory provisions.

THE DEVELOPMENTS LEADING TO THE INQUIRY AND SETTLEMENT
AGREEMENT OF NXASANA

12. The foliowmg deveiopmenis !ed to the settlement agreement which took place

..over a peﬂod of 18 months and wefe in the mam verbai dascuss:ons heid

prumarﬂy between myseif and Nxasana wh;ch were not mmuted or

dccumented ’{he develepments iaa{img to the i ;nqwry tock place over a penod

of 12 months and are documented anr.i wﬂi alsa be deait wuth msre fuiiy by ihe

oo second respondent who in. terms f::f section 1?9(6) of the Constztutson

exerc;ses f‘ nal responsabi ﬂ;y over the Nataonal Prasecuang Author;ty Thesef- R

events are:

/ T



12.1

12.2

12.3

124

After various media reports on the 19 June 2014, | addressed a letter

to Nxasana requesting mformatnon regardzng ceﬁam mc;dents mter

al:a cﬂmsnai charges durmg December 1985 ouzstand;ng complamts
before the KwaZuiu Natal Law Socaety the arrest dunng October 2@12
the assault charges proffered against him in the 1980’s; the complaint
laid with the Public Service Commission by one Prince Mokotedi and
the appropriateness of the statements made to the media regarding

internal communications'.

| received a response from Nxasana on 21 June 2014 providing me
with the information requested. Hou}ever, Nxasana prefaced the reply
by stating that he may'not be in a position to have a clear recollection
of events due to the lapse of time, in some instances being more than

28 years, and the time period provided for to furnish a responsez.

Subsequent to the response received and considering all the events
that has transpired together with the media reports®, on 4 July 2014, |
caused to be served on Nxasana a notice of the institution of an

inquiry®.

* Nxasana then instituted legal proceedings in'the High Court of South

Africa, Gauteng Division, Pretoria signed on 8 August 2014 in which |
was named as the first respondent. In these court papers, Nxasana

sought va_riqus relief on an urgent basis, the main being to interdict me

! Th:s letter is contained in the Record in terms of prayer 5 ("Record 1") on pages 2 to 3.
Thls letter is contamed in Record 1 on pages 4 fo 13
These media reports are contained in Record 1 on pages 84 to 126

* This notice is contained in Record 1 on page 14
Ve
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from suspending him®. This matter was settled out of court between the

‘525 " -On 5 February 2015 l caﬁsezﬁ a notice .ta be pubiished ;n the“
Gnvemmant Gazette notlce mz of 2015 whsch estabi:shed the mqu:ry.
into the fi tness of Nxasana. In this notice I appointed Advocate Cassim
SC as the chatrperson and Advocate Nkos;uThomas SC and Advocate
Mdladla as the additional members. | also provided the terms of

reference for the inquiry®.

12.6  On 20 February 2015, the chairperson of the inquiry issued rules for the
inquiry in Government Gazette notice 155 of 2015. The Code of
Conduct for members of the National Prosecuting Authority under
section 22(6) of the NPA Act as provided for in Government Gazette

notice 1257 of 2010 was also provided’.

12.7 It was during the end of 2014 and the beginning of 2015, that | again
had discussmns w;th Nxasana and § had dsscussmns w:th the Mmister
| -f%t was durzng these dxscassxens that Nxasana fequested tc vacate hts o

posmon as head of the Natwnai Prcsecutmg Authorsty crtmg the

'contmued discard w;th the samcr members of the Natmnal Prosecutmg' o

Aﬂthor;iy and the inquiry as the 'pnma_ry_ reaso;rts. I deemed ‘the reasons
to be sufficient and accepted the request. This request was not reduced

to writing.

5 The court papers are contalned in Record 1on pages 15 to 52 |
Thls notice is contained in Record 1 on pages 53 to 60
” These notices are contained in Record 1 on pages 81 to 82



12.8 | caused the termination of the inquiry as a settlement had been

-reac__hed w;th Nxasana.

129 The settiement agreement® was signed on 9 and 14 May 2015 between
Nxéséna and the Minister. The terms of which are contained in

annexure “CW12" to the founding affidavit.

12.10 The payment arising from the settlement agreement was handled by
the Department of Justice and the National Prosecuting Authority in
accordance with the Public Finance Management Act, 1999. | am
advised that various formula was provided by the National Treasury in
relation to the amount to be paid to Nxasana and the method of such
payment. After many sessions of nc:agotiations between my office and

Nxasana, Nxasana requested the payment of the entire period.

THE APPOINTMENT OF ABRAHAMS
13. The events which led to the appointment of Abrahams are as foliows:
13.1  After the vacation of office of Nxasana, i'.j'ap_pdi;jﬁted Dr Silas Ramaite as
acting National Director in terms of section 11(2)(b) of the NPA Act.

13.2 The Department of Justice and .Goastitutinnai .Development, at the
request of '_the Minister, p_repar_ed a‘report re__"ga_rding_;;os_s',ibie- persons
within the NPA who it deemed fit and proper fo be appointed to the

vacant office of National 'Difectar.

® This is contained in the Record in terms of prayer six (‘Record 27) on pages 2 to 5.
18|Page
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13.3 lwas provided with a submissi'on-fmm the Minister, in re-la-tien- tc the

_ appomtmeﬂt cf Abrahams to the posmon of Nat;onal Directorg i then___ N

' .heid an miemew w;th Abrahams tagether wnth Mr Huiiey The sntemew T

guiﬂe notes form the mmute of thts mtemew

13.4 | considered all the information before me, and appointed-Abrahams as
the NDPP. The Presidential Minute no. 162 provides for this

appointment as of 1 July 2015"".

14. Mercifully the applicants do not contend that the fourth respondent is not fit for

office.

THE CONFLICT OF INTEREST IN TERMS OF SECTION 96(2) OF THE

CONSTITUTION

16. The appkcants cannot pomt to any conduct or. actaon on: my paﬂ which is
mcansastent wrth the dutxes of my ofﬁce nor am i exposmg myseif tc any'
s:tuatnon mvolvmg the rzsk of a confilct between my cffic;ai responsm;htaes and

my prwate zntefests

16.1  The power | exercised is power | derive directly from the Constitution.
Therefore actmg in terms of that pawer can never be an act which is

mcensrstent w;th ihe dutaes of my cﬂioe

® Thls is contained.in the Reoord in terms of prayer seven (' Record 3"y on pages 3 to 10.
"“This is contained in Record 3 on pages 100 to 102
" This is contained in Record 3 page 1




156.2

The power | exerczsed in acceptlng the ;'equest from Nxasana } derwe

E .durectiy fmm nat;onai legusiat:on '-Therefcre actmg m terms sf that power R

B _.’can never be an act whzchzf ;s mconsnstent w;th the duties of my offi

15.3

15.4

15.5

Th'éré is .é‘!s.o ':n:o' basis :'16_ '.s't'a'ie that | Ih'av'e any cdnfiict Qf iﬁiefés’t in
exercising 'those_pqwers. In fact the ‘applicants have not provided this
Honourable Court with any objective facts to show that a conflict of

interest exists.
Therefore section 96(2) of the Constitution does not arise.

| reiterate that the applicants find no fault with the appointment of
Nxasana by me and want to contend that he is still to be regarded as
the NDPP. | appointed Nxasana as the NDPP. It was still during the
period that | am perceived to be in “jeopardy of prosecution”. If that
appointment remains untainted thére is no reason that any other

appointment of an NDPP by me would suffer a challenge on that

gerpqnd.

16. 1 now turn to deal with such allegations in the affidavits which 1 am able to

respond to.

AD FOUNDING AFFIDAVIT OF THE FIRST APPLICANT

17. AD PARAGRAPHS 18 2




17.1 | admit the contents of these paragraphs.

17.2. 1 deny that the facts are both true and correct.

18. AD PARAGRAPHS 3 -12
18.1 | admit the content of these paragraphs.
18.2 | deny that | “purportedly” appointed Abrahams.

18.3 | am also advised that the position of CEO of the National Prosecuting

Authority does not exist.

19. AD PARAGRAPH 13

19.1 | note the content of this paragraph.

20. AD PARAGRAPH 14

20.1 | note the content of this paragraph.

21. AD PARAGRAPHS 15 - 15.4

211 1admit the content of these paragraphs.
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22,

23.

2.

21.2 Wzth regards fo the suspens:en of Nxasana i requesteci reasons as tc

e why he shoul:': not be"‘ :uspe Hded whxch ultam' 'teiy resulted :n'Nxasana

- fnStstutmg proceedings ag ______'_stme' in the Gauteng’_:"lgh Court-,'Pretana

AD PARAGRAPH 16

22.1 | have explained above, the events which led to the conclusion of the
settiement agreement.

AD PARAGRAPHS 17 - 17.2

23.1 | deny the content of these paragraphs.

23.2 | aver that Nxasana's vacating of office was in accordance with the
empowering provisions contained in section 12(8) of the NPA Act. This
-prowdes for a consensual vacatmg of office of the NDPP, where

o _-__fsuff’ c;ent reasans exnst as was the case m this mstaace
233 The vacatmg of eff‘ ice of Nxasarza zn terms ef the NPA Act canmt affect
" the ;ndependence of the Nat;cnai Pmsecutmg Authonty
1234 Irepeat what ] have stated above.

241 | deny the content of these paragraphs.




242

| aver that:

24, 2? 1 am nci m ;eopardy of prosecut:an as aﬂeged by the_-_ 3

applscants The Concuse Oxford Ekctlanary g Editson 1995
def“ ines ;eopardy as‘n1 danger esp. of severe harm or loss 2

Law danger resulting from being on trial for a criminal offence.”

24.2.2 The applicants have not and cannot show that | am in danger
as a result from being on trial for any criminal offence. The
litigation referred to, which was instituted in 2009, does not

place me “in jeopardy of prosecution.”

24.2.3 The appointment of an NDPP by the President in terms of a
constitutionally enshrined power and legislation cannot be

inconsistent with the Constitution.

24.2.4 | repeat what | have stated above.

25. AD PARAGRAPHS 18 -18.2

251

25.2

I note the content of this paragraph.

| abide the decision of this Honourable Court in relation to the payment

of the R17 357 233.
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26. AD PARAGRAPH 19

27.

28.

29..

261 Ideny the content of this paragraph.

262 laverthat:
26.2.1 Nxasana requested to vacate his office, which request |

accepted in accordance with section 12(8) of the NPA Act.

26.2.2 Therefore a vacancy was created which was filled by

Abrahams after the correct procedures were followed.

26.3 |repeat what | have stated above.

AD PARAGRAPHS 20 ~ 20.2
271 | deny the content of these paragraphs.

27.2 lrepeat what | have stated above.

AD PARAGRAPHS 21 - 21.2.2

28.1 | note the content of these paragraphs.

AD PARAGRAPHS 22 - 221

29.1° | note the content of these paragraphs.



29.2 | again aver that the vacating ofofﬁ_ce_ of‘Nxé_\sana does not affect the

independerce of the National Prosecuting Authority.

30. AD PARAGRAPH 23

31,

32.

30.1  ldeny the content of this paragraph.
30.2 | averthat:

30.2.1 the removal of Nxasana was in accordance with section 12(8)

of the NPA Act.
30.2.2 Mr Selebi was prosecuted and convicted.

30.2.3 Mr Pikoli, through consensual agreement between the parties,
vacated his office, after being cleared by the Ginwala

Commission.

AD PARAGRAPHS 242

311 inote the content of these paragraphs.

_AD PARAGRAPH 27

1321 ladmitthe content of this paragraph.

f




33.

34.

35.

32.2 | aver that the instability in 2007 in the office of the NDPP and the
;Na_i_is:}nai".'F_’.rés'ew.ﬂn"g:-Aﬂihority has és»_caiated during the period 2013 to
2015wh¥0h ‘were reasons 1 found compeliing to aliow ':i'ﬁ'xésana 10

vacate office.

AD PARAGRAPHS 28 - 31
33.1 | deny the content of these paragraphs.

33.2 | am advised further that these allegations are irrelevant to the

appointment of Nxasana and Abrahams.

AD PARAGRAPH 32
34.1 | admit the content of this paragraph.

34.2 | re-emphasise that the applicants seem to see no fault with me having

AD PARAGRAPHS 33 - 41

35.1 1 admit the content of these paragraphs to the extent that it accords

with the annexures feferrgd. therein and with what | have stated abgve.

g
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36. AD PARAGRA:EHS-_& -425

e 361 - | _admit;_the content___ of these paragraphs to the extent 11 accords wath theg-; : ;_

E E--*';'-fisef:tir&.-rmant agreement

362 | wnsh to pomt out that the settlement agfeement aiso makes reference
in the preface to some of the reasons whlch existed and whacb reasons
| deemed sufﬁc;ent to accept Nxasana’s request to vacate his office. |

provide them for ease of reference:

“WHEREAS

1. On 4 July 2014, the President informed the Applicant (National Director of
Public Prosecutions herein after referred to as the NDPP) of his decision to
institute an inquiry in terms of section 12 (6) (a){iv) of the National Prosecuting
Authority Act 32 of 1998 (the Act).

2. On 30 July 2014, the President gave Notice of Intention to suspend the NDPP
in terms of section 12 (6) (a) of the Act.

3. The: NDPP brcught an urgem-application in the -Narth Gauteng H-igh Couri to

_mto dlscussums and_ n_'_- 'eﬁatfons fn an aﬁem 't to resoive the matter

5. --The p__es recoue that a protracted Im_' _ahon _rocess_wﬁi_mt be_ inthe -

_mteresis of the off’ ice of the Nai;onal Dsr.ector”__fﬁPubiuc P _'se'cuiaons the 3

. i}funcisan;nq ef the Natzonai Presecuﬂng A zhontv no;' the _Re 'ubhc_of Sauih:;f
e T




37.

38.

39,

6. The naftias are also mindful that the QU‘b lic glare broug_ht on by the ho ding of

tha ;mgmw, whn!si aecessaw for iransgarencv in _our democracv has

7. The parhes are fuﬂy cogmzant of ihe cosis impiicanons for iit;gatmg andlor
ccnducimg ‘the mqu;ry which resources may be better appised given the
chalienges our country faces.” (own emphasis)

AD PARAGRAPH 43

37.1 | admit that | appointed Abrahams into the position vacated by
Nxasana.

AD PARAGRAPH 44

381 | deny that | am disqualified in terms of section 96(2)(b) of the
Constitution to exercise my constitutional power of appointment,
suspension and removal of the NDPP.

AD PARAGRAPHS 44.1 448

391 i admit the -conten-t of these paragraphs to the extent that it accords
with the ;udgments in the Democmt:c Aiflance v Actmg NDPP 2012 (3)
SA 486 {SCA) and NDPP v Zuma 2009 (2) SA 277 (SCA)

%




40. AD PARAGRAPHS 44.9 - 44.10

41,

I submit that this matter is currently sub judicae.
AD PARAGRAPHS 45 — 45.2
41.1  The content of these paragraphs are denied.
41.2 | submit that:

41.2.1

4122

4123

41.24

4’1..2,5

There is a constitutional doctrine that one is inpocent until
proven guilty. I-am neither charged nor am | found to be guilty

by any court of law.

To justify these allegations, the applicants state that there is a
potential that | may be in jeopardy of prosecution in respect of
which there apparently remains a case against me on the

merits. This is speculative at best.

The 2009 litigation deals with the review and setting aside of
the decision to discontinue the prosecution.

To 's_p;t_acuflatéas to its outcome and then to depri\?e me of my
constitutional rights would be to hold me guilty without a _ﬁ'miing

of ,a_-‘cqurt of -._iaw.

i have prcwdeﬁ the detazleci approach aﬁopted when sourcmg_ :_3 o

persons for the appo;rztment of the NDPP and I hoid that th;s

process provndes for transparency and accountablilty
28|Page
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4126 1 ;nv;te the appilcants to fum;sh ewdence that any NDPP havang

> ..beerz appomted in accordance wﬁh the provaszons_ of the NPA__. .

T Act and wzih the ccnsﬁtutsonai pawer to per&mn _h s;or

wsthout fear favour or prejudice wﬁi act aontrary tc this "
con;statutmnai- duty anﬁ_;wﬂ! da S0 pu_re_i_y becau_se i m.ade ‘the
a;ipoiﬁiiﬁe'nt to a'-persdn- who is otherwise fit and --p?aper'ta hold

such office.

42. AD PARAGRAPHS 46 — 47.12.3

421

42.2

42.3

o -advacates to the NBP? to appﬂse me whether the facts regardmg thesr o

| note the content of these paragraphs.

| received the letter dated 12 September 2014 from Nxasana and was
informed about the recommendations relating to Advocates Jiba,

Mrwebi and Mzinyathi.

i through the M;mster referred al! these matters reiatmg to these

,mnhnued empiayment warrants cons;derat;on of thesr suspenszen Thzs

B 3exercgse was cenducted by the currer;t NBF’P &bfahams

42.4

It: seemed fo me once I have recewed aH the mformatlon that at is

prudeni io awalt the outcome of the appiicatson by the General Councli

_'of the Bar to have these advocates siruck from the roH of advacates : :

The Court wouid have determir;ed the:r ﬁtness to hoid ofﬁce ! would y L

cleafly be mformed by the outcome of thcse pendlng appilcatmﬂs

0|FPage




43.

44,

425

| believe my decision not to interfere pending judicial pronouncement
on the fftness or otherw;se of these advocates to be ratnenal gwen the

consmutloﬁai pratectmn enjoyed by the NPA

AD PARAGRAPH 48

431

| note the content of this paragraph.

AD PARAGRAPH 49

44 .1

442

| deny that | have failed to act in relation advocate Jiba, Mrwebi and
Mzinyathi. | am advised that whether. an advocate is fit and proper to be
an advocate is a matter eminently within the remit of the courts. No
doubt the Deputy National Directors hold that office on the strength that
their fitness to be advocates is above reproach. There would be no
need to hold an mqwry to pfobe the same issues ef whether the

advccates are f‘ H to hoid aff' ces as’ Deputy NDPP’

There is aiso a possibility of conflicting outcomes with the inquiry
finding the advocates to be fit to hold office and a court of law holding
differently that they are unfit to be advocates. Similarly, the court having

found them to be fit to hold off’ ce, shouid not be contradacted by an

: _znqwry i ndmg that th&y not. This shou id be avozded




a5, AD-BA_RAGSAPH 50

o 4

46,

47.

! deny ihat Nxasanas vacatmg of ofﬁce is_‘;. uniawfuiand

S uﬁconstltutinnal

452

I refer to -wﬁat | have stated above.

AD PARAGRAPHS 51 -55.3.2

46 1

| admit the content of these paragfaphs to the extent that it accords

with the Constitution and the NPA Act.

AD PARAGRAPH 56

47 1

4z
473

474

| agree that NDPP cannot vacate office pursuant to a golden

handshake.

! éeny that the NPA Act daes mat prewde for a censensuai removal ST

_frorn office zf ail the ;urtsdzctionai requ;rements are met

Secm12(3”%3;5%;;”30%;0;3 csnsensuaf vacatmgofofﬁce of

the”jN-i}_P?;

The apphcants ciearly understand a consensua:‘ removai’ as mdlcated_'- :

in paragraph 55 3 caf the foundang aft“ dawt Here the apphcants aver

“ thai an NDPP can be remcved from offfce ‘by agreement’ &




48. AD PARAGRAPHS 57 - 57.2
481 1deny the content of these paragraphs.

482 | admit that | established an inquiry into the fitness to hold office of

Nxasana which inquiry 1 terminated prior to any fin"din'g being made.

48.3 It was a matter to be determined by the inquiry if the allegations were
shown to be correct and the decision was made by the inquiry itself.
This did not come it pass when the settlement agreement was

concluded.

49. AD PARAGRAPH 57.3
491 | deny the content of this paragraph.

49.2 | reiterate that the intractable discord that was in the NPA was bleeding
the institution and demianded some resolution. Nxasana had indicated
‘unequivocally tha he would o onger wanted to continue as an NDPP
and’the omy;tem for negotlatlon fema;nedthefmanmal consequence of

him vacating office.

50. AD PARAGRAPHS 57.4 -57.5

50,1 I-déhyrthe;cpﬁién:ti of these ;)a.;fag'raphs. -



50.2

50.3

| deny that the vacatzrzg of office of Nxasana is ultra v:res and woiates

) _the mdependence of the Mat;anal Prosecutzng Auihonty i have aiready

-addressed the reasons for a!}ewmg Nxasana to vacate off‘ ce as an' " L

NBPP i aiready pomted ou’t that 5 acted in terms of the powers i have

as spelt out in section 12(8)(a) of the NPA Act.

| admit that the financial payment following Nxasana vacating office

may be open to judicial review.

51. AD PARAGRAPHS 58 - 58.2

51.1

51.2

I deny the content of these paragraphs.

| repeat what | have stated above.

52. AD PARAGRAPHS 59 — 59.2

521

52.2

i adm;t that obje{:twe facts reiatmg to a conﬂict of mterest must be
p§aced before ihas Hanourable Couxt m order to estabhsh whether there
8 mdeed a conﬂ;ct of mterest as. prowded fcr in sectmn 96(2)(b) of the"

Constitution.

| aver ,ti_iat the applicants have not provided any objective facts to

establish & confict of interest.



53.

52.3

52.4

52.5

53.1

532

The-eécercise of a co'ns'titu-tionalf and -IegiS'l'atiQe -power' for the Pfesideht

__to femave an NDPP where ail the jUflSdlCtiOﬂa! elements are met 1s not_ o L

| -iﬁaﬁ aﬂf’ 88 ccm- empiated by Sectfon 96(2)( )lof the Consi’ft _ :on' S

| am 'aq'vis'_'ea. i_?_iat t'hére"is.- no 'néefd o _p_rog-e -'*_acmaél'-iﬁafhip'matiohf; Whai’
the applicants neéd-“-té show -ﬁi_'houigzh_ i# an ‘actual conflict '0? intefes’t’.
Such an ‘at.:t.ua-l-.éoni‘licﬂt of"intéreét" has nbii'béén: .shoim on the papers.
What the applicants appear fo dq is to anticipate a future event;
namely; that the application to review and set aside the de;:ision of the
former acting NDPP, will be successful and that | would appoint an
NDPP whose decision will be manipulated in my favour. This is

particularly remote where the NDPP enjoys statutory independence.

If the argument by the applicants was good, | would be disentitled to
appoint any Judge in this country who may potentially have to preside
over my matter if | ever get to be prosecuted. No such relief is being

sought and | am advised for correct reasons.

| deny the-bontent-ofthése paragraphs.

The applicants are relying on speculation at best.

I repeat what | have stated regarding this aspect earler.

g g



54. AD PARAGRAPH 61

55.

56.

1 note the conitent of this paragraph.

AD PARAGRAPH 62

55.1

55.2

55.3

The settlement agreement has at least two aspects to it. The one
relates to Nxasana vacating office as an NDPP and the financial
consequences of him vacating the office of an NDPP. The first aspect, |
am advised, was lawful having considered the request by Nxasana to
vacate office, the reasons behind the request being cogent, compelling

and rational; and me allowing him to vacate office.

Regarding the financial consequences of him vacating office, | repeat
the averments contained herein and shall abide the finding ‘of the Court

in this regard.

These two elements to the seftlement agreement should not be

conflated.

AD PARAGRAPHS 63 - 64

56.1

| note the content of these paragraphs.




57. AD f?ARAG;RAPH;ss |

o 57 1 ! admlt that Abfahams is a f' t and proper persen to hcéci gfﬁceasthe

Ni)PP

58. AD PARAGRAPH 66 — 66.4
58.1 |deny the content of these paragraphs.
58.2 laverthat

58.2.1 the vacating of office of Nxasana was in accordance with
section 12 of the NPA Act and this necessitated a filling of this

vacant post.

58.2.2 Abrahams was appointed in accordance with section 179(1) of

the Constitution.

583 | repeatwhat! have stated above.

159. ADPARAGRAPHS67-68
591 I deny fbe content of these '-hg?ajg_{aphs.

59 2 | aver that the apphcants have not Iand a basus for any conﬂ;ct of mterest' |

5 m terms of sectlon 96(2) f-;the Conshtuhon




50.3 The applicants -a-dmissi'on that there is instability in the Natianai

| Prosecutmg Authonty cleariy shows an. apprec;atlon of the diff culties_

. _;.-_&xasana and l faced to try to resoive the mstabzhty not oniy fog. the_ i

'Naﬁonai Prosecutzng Aui'honty bui also to contam its effect on the

country at large.

60. AD PARAGRAPHS 69-70

60.1 | deny that the applicants are entitled to the relief as set out in the

notice of motion.

AD FOUNDING AFFIDAVIT OF THE SECOND APPLICANT
61. AD PARAGRAPHS 1-3
61.1  1admit the content of these paragraphs.

612 - aver tﬁ-é’t‘ --mé'--ae;meﬁthas not -éiéztéd’ afameré- in tﬁe"a’fﬁﬂé‘vit that
the facts contaaned in her aff’ dawt are to the best of her knowledge both

true and cofrect

62. AD PARAGRAPH 4

621  Inote 'tﬁe 'confeﬁt of this paragraph.
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83.

64.

65.

66.

AD PARAGRAPHS 5-9

631 I note the content of these paragraphs.

AD PARAGRAPH 10

64.1 1 deny that | have ‘perverted the rules' or that | ‘unfawfully induced
Nxasana to vacate his office. | invite the applicants to produce evidence

of “threat of dismissal” made to Nxasana.

64.2 | am advised that applicants are enjoined by the Rules of Court to

furnish this type of evidence in their founding affidavit.

64.3 | refer to what | have stated above.

AD PARAGRAPH 11

851 | note the content of this paragraph.

AD PARAGRAPHS 12 - 13.5

66.1 | have no knowledge of the content of these paragraphs but have noted

the content of the annexures as they’ st_arid.




67. A-D-PARAQRA_PH 14

: 67 1 I deny that ihe second apphcani zs enmled to the rehef ln ;ts no‘ﬂce ef

metson

AD SUPPLEMENTARY AFFIDAVIT
68. AD PARAGRAPHS 1-4
68.1 | admit the content of these paragraphs.

68.2 |deny that the facts are both true and correct.

69. AD PARAGRAPH 5
69.1 | deny the content of this paragraph.

6_9.2 x aver that the T have the power to sherten the pefted referred to in |
e _'__.}.secnon 12(8)(2;) wh;eh pened was. duly shortened It weuid not have_-'_-ff;
:_been ;n the mterest of the workmgs of the NPA w;th the dasharmony_'_
";prevalhng between Nxasana and senaer management to requare the s;x -
months’ nctsce To the contrary, there was every reason to waive that__

'eo_tie,e'_-peﬁed to_ .egebie*the :smeeth fenetiamngz ef-t_hgezﬁ?k. :




70. AD'-PA-RAGRAP!&S 6-6.2

701 ! have stated that due to i:he fact that my engagements wath Nxasana L
were verbal ﬂ';ey were nat dccumented ot m;nuted Therefore r;o
documentary ewdence ex:sts for me ta produce in terms of the Rufe 53

record.

70.2 The NPA Act requires me to deem whether the reasons are sufficient to
accept Nxasana's request to vacate his office. These reasons are

summarised in the preamble to the settlement agreement.

71. AD PARAGRAPH7

71.1 | note the content of this paragraph.

72. AD PARAGRAPH 8
724 hé{vé_ﬁﬁsviaéé {z'h'é record as is rqui}éd:;:s--zenms.':-of"stsfe'.53.

722 1 have stated unde;' cath that the verbal dlscusssons whnch T had WIth Mr
Nxasana were not documented or mmuted and therefere l am unab e to

produce same.

73. AD PARAGRAPHO

734 | dény the content of this pa'régfabh.

T



| 74 ADPARAGRAPHST0-106

© 741 Ihave no knowledge of the content of these paragraphs.

75. AD PARAGRAPHS 11 - 12

75.1 | note the content of these paragraphs.

76. AD PARAGRAPHS 13 - 14

76.1 | deny the content of these paragraphs and repeat what | have stated

above.

77. AD PARAGRAPH 15

78. AD PARAGRAPH 16

781 I note the content of this paragraph. -

42 | F’*Qg e




WHEREFORE | pray that this application be dismissed with costs, which costs

include the cost of two counsel.

THUS SIGNED AND SWORN to before me at P 2ET08 on this
the <9f day of February 2016, by the deponent, he having acknowledged that he
knows and understands the contents of this affidavit, that he has no objection to

taking the prescribed oath and considers same to be binding on his conscience.

5, _'afaz:z&é’"‘/

T M!SS?GNER OF GATHS
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