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IN THE SUFREME COURT OF APPEAL OF SOUTH AFRICA

Caseno.: 393/2015
WCHC case no.: 12497/2014

In the matter betweett:

HLAUDI MOTSOENENG First Appellant
THE MINISTER OF COMMUNICATIONS Second Appellant
THE SOUTH AFRICAN BROADCASTING CORPORATION Third Appellant
S0C LIMITED

and

DEMOCRATIC ALLIANCE First Respondent
THE BOARD OF DIRECTORS OF THE Second Respondent
SOUTH AFRICAN BROADCASTING CORFORATION

SOC LIMITED

THE CHAIRPERSON BOARD OF DIRECTORS OF THE Third Respondent
SOUTH AFRICAN BROADCASTING CORPORATION

SOC LIMITED

THE PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA Fourth Respondent

THE SPEAKER OF THE ASSEMBLY Fifth Respondent

THE PORTFOLIO COMMITTEE FOR Sixth Respondent

COMMUNICATIONS OF THE NATIONAL ASSEMBLY

THE PUBLIC PROTECTOR Seventh Respondent
FOUNDING AFFIDAVIT
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L, the undersigned,

DAYID LEWIS

do hereby make oath and state that:
1. 1am the executive director of Cotruption Watch.

2.  Corruption Watch is a civil society organisation duly registered as a non-profit
company in terms of the company laws of the Republic of South Africa with its
head office at 4% Floor, Rosebank Comer, 191 Jan Smuts Avenue, Parktown

North

I am duly authorised to bring this application on behalf of Corruption Watch. I
attach a copy of the signed resolution dated 27 November 2014 marked "DL1".

The ficts contained in this affidavit ars both true and correct, and within my
personal knowledge unless the context provides otherwise. Where I make
submission of 4 legal nature I do so on the advice of Corruption Watch’s legal
representatives.

Corruption Watch brings this application in terms of Rule 16(4) read with Rule
6(8) of the Supreme Court of Appeal Rules for leave to intervene as an amicus
curige in the appeal under case number 393/2015, in order to present written

and oral submissions to this Court.

On 29 June 2015 Corruption Watch addressed letters to Mr Motsoeneng, the
Minister of Communications, the South Africen Broadcasting Corporation

Qé’,") ﬂ»c\



(80C) Limited (*SABC’), the Democratic Alliance (‘DA*) and the Public
Protector, requesting consent to iniervene in the matter and setting out an
overview of the submissions that it intends to advance if granted consent to
intervene, I attach copies of the letters marked "DL:2" to "DL6".

On 2 July 2015 the SABC refused consent.  did so on the basis that in its view
the submissions that Corruption Watch intends to make sre the same as those
advanced by the Public Protector. I aitach a copy of the letter written on behalf

of the SABC marked "DL7".

On 3 July 2015, the Minister of Comnmumications refused consent on the basis
that: (i) the issues thst Comruption Watch seeks to canvas are in its view not
issues before this Court an appeal; and (ii) the Public Protector’s application for
leave to appeal was refused by the court 2 guo. 1 attach a copy of the letter
written on behalf of the Minister of Commnnications marked "DLS".

The DA and the Public Protector consented to Corruption Watch’s proposed
intervention. Copies of their letters are attached marked *DL9* and "DL19",
respectively. Mr Motsoeneng has not-responded to Corruption Watch’s letter of

29 June 2015,

CORRUPTION WATCH’S INTEREST

10. Corraption Watch is a8 non-profit civil society organisation. It is independent
and has no political or business alignment Corruption Watch’s ultimate
objectives include fighting the rising tide of corruption and the abuse of public

? £S QLLL



11.

12,

13.

14

finds in South Afiica, and promoting transparency and accountability to protect
the beneficiaries of public goods and services.

Corruption Waich is governed by an independent board of directors comprising:
me (executive director), Ms Vuyiscka Dubula, Mr Vusi Pikoli, Advocate Adila
Hassam, Ms Mary Meteaife, Ms Alice Brown, Ms Emma Mashinini, Mr
Zwelinzima Vavi, Mr Mavuso Msimang, Archbishop Njongonkulu Ndungane
and former Justice of the Constitutional Court, Ms Kate O’Regan.

Confronting corruption requires an active and engaged citizenry that is prepared
to hold to account leaders who wield public power and control public resources,
including those in the private sector who supply and distribute these resources.
The investigation and exposure of maifeasance and corruption in the public

sector is one of Corruption Watch's core objectives.

To this end, Corruption Watch endeavours to discharge its mandate of exposing
corruption and the abuse of public funds, secking fo ensure thet those who
engage in corruption are held accountable and by developing and, importantly,
fostering tools with which civil society can utilise fo defend itself from inter
alfa the abuse of public resources intended for the use of millions of
disadvantaged South Africans.

Corruption Watch does 50 in a number of ways, including utilising its available

resources to investigate reports of corruption. In certain instances this entails
Corruption Watch working with the Public Protector and law enforcement

e p

agencies.



15. Corruption Watch is awere that the Public Protector’s office addresses a high
volume of lerge and small complaints of corruption. Her office has raised
significantly the profile of corruption in South Aftica. The Public Protector has
publicly disclosed the cutcomes of investigations as well ag any non-compliance
with any resultant recommendations. The effect is to create an environment in
which corruption is recognised, reporied and resisted. The Public Protector’s
efforts in the anti-corruption space can be singled out as a primary catalyst for
improving accountability within all spheres of government.

16. Corruption Waich’s efforts to fight corruption benefit significantly from the
efforts of the Public Protector. In particalar:

16.1. Corruption Watch is able to consult the reports of the Public Protector
to identify trends and *hotspots’ of corruption, thus enabling us to gain
strategic direction for our work;

162, Corruption Watch is able to collate those recommendations made by
the Public Protector which are not adhered to by the state or state

officials, and nse our commumications chennels to expose non-
compliance and demand accountability;

In some instances, Corruption Watch refers reports of corruption that
we reccive to the Public Protector. In many cases, although a
complainant reports the incidents to state law enforoement agencies,
the only state body that institutes investigations is the Public Protector.

pes e
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17. Corruption Waich has a legal advocacy and policy unit that, where appropriste,

18.

19.

21,

will litigate in order to ensure that the laws of South Africa are developed and
applied in & manner that serves to assist the fight against corruption through
fostering transparency and accountability of both public and private persons or

entities,

In this case, Corruption Watch has resolved to seek to intervene in relation to a.
narrow issue before this Court concerning the status of the Public Protector's
remedial directions upon a finding of malfeasance or corruption in public

Corruption Watch is concerned that the finding of the court g guo that the
Public Protector’s remedial directions are not binding, and may be rejected
where the relevant organ of state has “cogent reasons’ for doing so, nndermines
the Public Protector’s mandate to fight melfeasance and corruption in the public
sector. Corruption Watch is also respectfully of the view, for reasons set out
later in this affidavil, that the court a guo ’s findings in this regard are incorrect.

The effect of the judgment of court a quo is that if the state, or a state official,
rejects the Public Protector’s remedial directions (with or without providing
cogent reasons for doing z0), those directions will not be obeyed unless a court
reviews and sets aside the decision of the organ of state or state official to reject

the directions.

The practical effect of the judgment is that non-compliance by the state or state
officials with the Public Protector’s remedial directions will not be visited with
any consequences unless challenged by private parties in the courts. This

ges



undermines the ability of the Public Protectar to hold the state and its officials

accountable.

22. Private litigants, or the Public Protector, will have to approach the courts to
review and set aside the decisions of the state or state officials to reject the
Public Protector’s remedil directions in order to enforce them. The practical
obstscles to applications of this nature, not least of which being the cost of

litigation, are considerable.

23. Corruption Watch accordingly has & clear interest in the status of the Public
Protector’s remedial directions, and it seeks leave to intervene to advance

submissions relating {0 that issue only. It does so in its own interest, and in the
public interest.

CORRUPTION WATCH’S POSITION IN THESE PROCEEDINGS

In keeping with its limited involvement as an amicus curize, Corruption Watch

does not take a position in relation to the merits of the relief zought by the DA
in the court a guo.
25. Corruption Watch’s position in these procesdings is that it endorses the Public

Protector’s contention that remedial directions {ssucd by her office as regards
the state anud its officials are binding, subject to judicial review.

However, as I explain below, the submissions that Corruption Watch intends to
advance are different to those advanced by the parties, including those advanced
by the Public Protector, and on that basis it is submitted they will be of

0ES Ji
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assistance to this Court. In addition to the novelty of the argnment, Corruption
Watch will draw the legislative history of the relevant legislation into its
interpretation of the Public Protector’s powers.

SUMMARY OF CORRUPTION WATCH’S INTENDED SUBMISSIONS

27. Corruption Watch has considered the submissions advanced by the parties in the

court @ guo, including those advanced by the Public Protector.

If it ig admitted as an amicus curige, the submissions that Corruption Watch
proposes to make are different to those previously advanced by the patties.
These submissions concemn a novel interpretation of s 182(1)c) of the
Constitution not addressed directly by any of the parties, or dealt with by the

court a quo.

28,

29. Insummary, if admitted an amicus curiae, Corraption Watch intends to advance
the following submissions:

The Public Protector is established to strengthen comstitutional

democracy. The principal function of her office is to protect the public

aguinst the abuse of power by the state, This includes malfeasance and

29.1.

corruption on the part of the state or state officials.

29.2.  The source of the Public Protector’s powers to investigate snd act upon
corruption and malfeasance on the part of the state or a state officiel is
located in & 182 of the Constitution,

e o



Section 182(1)c) of the Constifution confers the power on the Public
Protector to “take appropriate remedial action” in the face of a finding
of mulfeasance by the state or a state official. This necessarily includes
taking effective remedial action, which includes issuing remedial

directions that are binding on the state and its officials.

293,

29.4. The Public Protector’s remedial powers are reinforced by s 181(3) of
the Constitution, which provides that all other organs of statc must,
through legislative and other measures, “assis? and protect” the Public
Protector to ensure the effective functioning of her office.

29.5. The Public Protector’s remedial powers were included in the Finat
Constitution, and are to be contrasted to the ‘soft’ remedial powers
previously located in & 112(b) of the Interimm Constitution which
provided for the Public Protector, following an investigation, “fo
endeavour, in his or her sole discretion, to resolve any dispute or
rectify any act or omission by — (i} mediation, conciliation or
negotiation; (ii) advising, where necessary, any complainant regarding
remedies; or (i) any other means that may be expedient in the

circumstances”.

The “soft’ remedial powers under the Interim Constitution were
enacted in ss 6(4)(b), (c) and (d) of the Public Protector Act, 23 of
1994 (‘the Act'), which was enacted before the Final Constitation, and

29.6.

thus before the conferal of the powers in 8 182(1)(c) of the
Constitution on the Public Protector, A subsequent amendment to the

g(fﬁ Sl



30.

a1,

10

Act did not amend the Public Protector's remedial powers to give
effect to 9 182(1)(c) of the Constitution.

29.7. The power conferred on the Public Protector under s 182(1)(c) of the
Constitution to take remedial action is conferred on her office directly,
and is not subject to the Act. This is confirmed by s 182(2) of the
Constitution, which provides that the Public Protector has the
“additional”” powers prescribed by national legislation (i.e. under the

Act).

29.8. The Public Protector does not perform & judicial fimetion. Her
fanction is to investigate complaints of abuses of power by the state
and its officialg, and to remedy those sbuses.

29.9. Section 182(1)c) of the Constitution designates her office as the stute
institution that has the power to remedy wrongs committed by the state,

or its officials,
It is for these reasons that if it is admitted as an amicus curize, Corruption
Watch will contend that the remedial directions issued by the Public Protector
against organs of state and state officials are binding.

The submissions that Corruption Watch intends to edvance are thus different
from thosc made by the parties, concern a novel point of interpretation not
canvassed in the court a guo, and are directly relevant to the issues before

this Court on appeal.
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32, The Minister’s contention that the status of the Public Protector's remedial
powers is not an issue before this Court is plainly incorrect. It is a central
issue before this Court. In this regard, the Minister’s practice note filed in
this appeal states that one of the constitutional issues raised in the appeal
concerns “fif ke proper interpretation of the nature and extent of the powers of
the Public Protector, and the effect of remedial powers made by her, in terms of
section 181(1)(c) of the Constitution, and s 6 of the Public Protector Act, 23 of
1994". This is echoed in the practice notes filed by the other parties.

CONCLUSION

33. I submit that Corruption Watch has satisfied the requirements for admission

a8 an amicus curine.

34. I pray for orders admitting Corruption Watch as an aemicus curiae, and
permitting it to present written and oral argument, as per the notice of

pt—

DAVID LEWIS

motion that accompanies this affidavit.

I HEREBY CERTIFY that the deponent has acknowledged that he knows and
undesstands the contents of this affidavit, which was signed and swom before me at
Dohornesburg on the V" day of JULY 2015, the regulations contained in

Government Notice No R1258 of 21 July 1972, as amended, and Government Notice
No R1648 of 19 Angust 1977, as amended, having been complied with.

P o
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RESOLUTICN OF THE 20ARID OF BIRECTORS OF CORRUPTION WATCH {RF)

NPC
Registration No: K20111118820/08

Rasolution No:

The Board resolved that: .
1. Cormuption Watch will taunch an application In e relevant Court for their admission ag

amicus ciriae in the matter of tha Democratic Allfance // The South Afican Broadeasting
Corporation Limited & 8 Others (Case number 12487/2014) as well as advance written and
oral submissions upon being sdmitted as such.

Attornsys Cliffe Dekker Hofmeyr be appointed to represent Corruption Wateh In the
abovemantloned proceedings in the relevant Court and that the said attomeys do all things
necessary In the applicafion on behalf of Corruption Watch.

David Lewis and Leanne Govindsamy be authorised to depcse to such affidavits in the said

proceedings on behalf of Comrupfion Watch, as may be required and further that they be
gutherised to give instructions from fime io time as they deem necassary io the said

aftorneys in relation o the procaedings.

THLIS DONE AND SIGNED at BRAAMFONTEIN on 27 November 2014.
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i
ALICE LYNN BROWN - VUYISEKA DUBU
ADILA HASSIM DAVID'HARRIS LEWIS
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URGENT Dtttz Tricla Erasmus@diacth.com
D 20 June: 2016
Dosr St

REQUEST FOR CONZENT FOR INTERVENTION BY CORRUPTION WATCH AS AmICUS
AFRICAN BROADCASTEIS CORPORATION LIMITED ¥ DENMCCRATIC

CURIAE: SOUTH
ALUANCE (WCHC CASE NO.: 1240712094) {SCA CASE NO.393k2018)

1 Wooonfim thet we act on bahalf of Coruption Watoh (RF) NPC {*Corrupiion Watoh™).

2 Conuplion Wetch is a non-profit civil socisty orgsnisation. K Is Indepsndent and k has no
political or businaas elignmant, and Js governaed by an indeperciart boand of diraciors.

3  Coruption Weltch seeim fo ensure thet thosa win engege In comupt aofivites wra held
sccountable by devaloping ard fostering tools for the public to repart espatisnces of corruption.
Thia includon the prevention of abuss by the steie of it publio powers.

4  One of the ways In whish corrupl eclivities ars Investipatod and perpetrators held sccountabls
is through the offioe of the Public Protzctor. Comuption Waich thersfore has an Interest in the
Public Protecior’s ability to take appropriate remedial soion where he of she Investigates and
mehkes a finding of impropriely or prejudica in the conduct of eials affairs or public
edminisiration.

§  Aa part of ks mandefe, Comuption Waich s authorised to Bticate, Inciuding ittigatior a8 an
mmmmm in this capachty, & seaks consant for admission as amicus curise In respact of

matler.

Comuption Watch gesks to Intervene on the nemow lagel lssue of the stxies of the Publs
Protecior's remedis! directions.
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In particuler, Conrupfion Watch will male submiasions o the effect that:

Seciton 182{1){c) of the Constitution empowers the Public Protector to fake remexiial action
comequent upon & finding of impropristy or prefudic: (n the conduct of state aiisire or public
admintstraion. This includes the power 1o dirsot an organ of stato or state official fo remedy

any such inpropriely or projudice;

This remexiial seotion I= Einding on the organ of stote or etate officiet in quastion, subject fo
Judicial review;

Altemativaly, soclion 182{1)c) snjoins the sgisiature to confer on the Public Protactor the

power to take appropriets ramediel potion, indluding lseuing remadial dirsctivas, which will
bind tha relevant organ of stats or stsds oificial subject to judiclal review; and

To ihe axiont that tha Publie Protector Aot 23 of 1984 does not tonfer such ramedial powers
on the Public Protecior, & should be dsdarad Inconsistant with the Constitution and

Parfigmant should be cafled upon to remedy this deficiency.
Conupticn Watch will argue that the foregoing Is supperisd by: (1) the plain maaning of the

relavant oonsituticnal - provisions; () the legisiative history of fisnia provivions; (§) the
altrfbutad by the couris to the pillem of South Alrica's canstifutional demogracy,

interprotations
and the means that may be ampioyad to preasive these.

H it is admitted, Comuption Wisich accordingly infends to0 meke submissions thet it balleven will
aasist the Court In melking & proper detarmination of the stztus of the Public Protector's findings
and recommendafions. Given Conuption Walch's facus and experence, and huving regeed to
tha fagel argumenia ralyad by the partise to the Iiigation io data, theso submissions e likely to

bé diffarent from those of any of tha parties.

Given the sxpadiiad ime-frames In this matier, please sdvise us by close of buciness on
Wedneaday, 1 July 2015, whother your disnt consents to the infervention of our clisnt oo
amicus carfss. We oonflm that we witt alao epproach the Prasident of the Suprema Court of
Apposl on an urgent basls for a dreciive ¢9 ko the time psriods for our dient’s proposad
Wmmnwmmudmmmmmmmimmatmma

We look forvard o hearing from you.
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URGENT - 29 June 2015
Dear Str

REDUEST FOR CUONSENT FOR INTERVENTION BY CORRUFTION WATCH AS AMICUS
CURIAE: SOUTH AFRICAN .BROADCASTING CORPORATION LIMNED V DBMOCRANG

ALLIANCE (WCHT CASE NO.: 12407/2014) (SCA CASE NO.:353/2048)

We confirm that we ect on hehalf of Coruption Watch (RF) NPE {'Cormuplion Watch®),

2  Commpiion Weich Is @ non-profit civil soclaty orgenisation. le!ndapendarﬂmdltlmm
peiitieal or business alignment, and is govamed by an indsperdent bosrd of diretiors.

3  Comuplion Walth seeks fo snaure that thoes who engage in comupt activitias ars hald
avcounteble by devaloping and fostering tools for the public to repert esmorionass of cormuption.

This inckides the prevantion of abuse by tho clete of Ko publio powers,

4  Oneof the ways In which comupt aciMiios are invesithated and porpatrators held sccountable
Is through the office of the Public Protector. Cormuption Watch therciora haw an Inferest In the
Public Protecior's abilily to take appropriais remedial action where he or she Investigates and
mﬁmaﬁndhgdhmpﬂﬂwp@ﬁmlnﬂamdudofﬂhaﬁmupuﬂe

§  As part of ks mandate, Goiruption Wsich is authorised fo [Rigate, inchuding Nigetion 88 an
dmicus curias, in this cepacity, & seeks consent for admiselon as amicus ouriae In recpect of

the ehova matter.

Corruption Watch seeka fo intervers on the narrow legel iszue of the sttus of the Pablic
Protacter's remediad diractions,
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in particulsr, Corruption Waltch wili maks submisslons to tho effect that:

Saotion 182{1)(c) of tha Constitution ampowars the Public Profecior 1o kaka remedial action
consaquent upon & finding af impropriety or prejudice in the conduet of stets affalrs or public
administration. This heludae the power o dirett en crgan of sigle or state officlal to remedy
any such impropristy or prejudios;

This ramedind action 1 binding on the organ of state or siels official In question, subjact fo
Judisial reviewr;

Aliernativaly, secion 162(1)c) enjoine the legislaiure to confor on the Public Protectur the
power o teke appropriate remedial aclion, including istuing remedial directives, which will
kind the relevant organ of state or stete official subject fo judicld review; snd

To tha cxdent that the Public Protecior Act 23 of 1804 doss not confer such remedial powors
on the Public Protectcr, & should be declavad hoorsistent with the Constitution and

Perilament should b called upon by remedy this dafislancy.
Corruption Watch Wil angue that the foregoing is supported by: @} the plain meaning of te
relevent constihtional provisions; (i) the fegisiative history of thesa provisions; (X)) the
interpratations atirituted by the courls o the pillers of Scuth Africe’s constitutional democracy,
and the msane that may ko emploved la preserve these.

If & Is meimitied, Corruplian Watoh acoordingly intands fo make submissions thut & belleves will
essist the Cowrt In meking a propar deformination of the status of the Public Protecics’s findings
and recommendations. Ghven Corruplion Watoh's focus and experiencs, sind having regard o
the lega! argumaents raload by the partas fo the [itigation o data, these submissions ane [fely fo
be different from thosa of any of the partles. .

tad timefremes In this matier, please advise us by clozs of business on

Givan the exped
Wednesday, 1 July 2018, whether yaur clierit conesnts 1o the Infervention of our cliont o8

amicus aurise, We confirm that we will elso eppraach the President of the Bupreme Court of
Appzal on an urngent basis for a direciive as to the tma periade for pur efisnt's propossd
. Comupiion Waich will siso sesk leave o present otel srgument ot the hearing of

this mafier.
e look forward to hearing from you,

ue
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Dear S

REQUEST FOR CONSENT FOR RTERVENTION BY CORRUPTION WATCH AB AMICUS
CURIAE: BOUTH. AFRICAN BROADCASTING. CORPORATION LIMITED ¥V DEMUCRATIC
ALLIANCE [WCHC GASE MO.; 12407/2014) (SCA CASE NO.:303/2015)

Wo oanfim thet we sof on behalf of Corruption Watch (RF) NPC ("Conuption Wateh®).

2 Corrupticn Watch s & non-proft civl society organisation. |t is ndepandent and & has no
poltticat or tusiness alignment, and ks govemad by en Indepsndent hoard of dirgstors,

3  Conuplion Waich eeoks to ansue thit those who engege In comupt eciivitlos are hed
asoountatia by devsloping and fostering fools for the pubiic fo report sxperiences of coruption,
This inchutiea the prevention of sute by the atate of s public powers,

4  One of the ways In which comupt sctivities ara inveatizaind enxd parpsirators hefd sesouniebis

In through the offioa of the Public Protector. Comuption Wetch thorefors has an interest In the

Publie: Protecior’s abilly fo take apprapriate remedial astion where he or she and
meakes a finding of Iimpropriedy or prejudice In the conduct of sinte offairs or publio
sdminisiretion.

5  As part of ks mandats, Corruption Wainh I8 suthorieed (o fiigate, inoluding Hikration as en
emicus ocurige. In this capucily, & seaks consent for admission as amicus cufas In resgect of

the shove mafter.

Corruption Waich ssaka to infervens on the narrow Jegsl lsoue of the sistus of the Pubile
Protector's remedial directions.
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In partioulsr, Corruption Waich wik make submissions to the effect that:

Sacticn 182(1}{c) of tha Constitution empowers the Fublic Protector 1o take remedial sotion
consequent Upon a finding of impropriety or prajudics In the conduat of stato affairs or public
edministration. Thie includes the poswer 1o diroct an organ of state or stale officisl {o remedy
any such improprialy or prejudics;
nhmmedhlameMMummdmormmmqum subizct lo
judiclal review;

Allernetively, spefion 152{1)@:} enjoins the lagislature o confer on the Public Protesior the
power fo tekes nprrapriato remedial action, including fssuing remadial diractivas, which will
bind the ral=vent ongsn of siate or stuls ofilclal sublact to judiclal review; and

To the extent that the Public Pretsctor Act 23 of 1084 does not confer stich romedial povers
on fhe Public Proluctor, it should be dockwed Inconsisiant with the Constituiion end

Parllamsnt should be caflad upon to remedy this deficlency.

wmmmmmmmwammhrmmmnmmwm
history of theae provisions; {lil). the

relevant corsliutional provisions; (7). he |eghslative
Intorpratations stiributed by the courts 1o the pliars of South Afifca’s constitutional democraty,
and the meana thet mey be emplayed o presgrva thase.

If i le dmBled, Corrupion Watch accordingly infends te meke submissions thet it balleves will
mmmmmammmmdmmmafmmnw-m
and racommendsatons. Qivery Corruption Watch's foous and experiance, and having

the legal arguments ralzad by the parlies to the litigation fo dals, these submissions ara | b
ba diffarant frem thaze of any of the partics.

Givan the expediied fimedrames in tis matter, plogve advice us by closs of husiness on
Wadnesday, 1 July 2015, whethar your cient consants to the Intervention of our ofiont s
emntous curlae. We canfirm thet wo wifl slzo appeoach the Prasidant of the Suprems Court of
Appeal on an urgant beals for a dirsctive &g to the tine padads for cur dllent’s propoeed

. Comuption Watch will also sask eave to presant oral srgumant at the hearing of

this matier.

Wa look forerard {o hearing from you.

pes £
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Dsar Madam

REQUEST FOR CONSENT FOR INTERVENTION BY CORRUPTION WAYTCH AS AMICUS
CURIAE: SOUTR AFRICAN. BROADCASTING CORPORATION LIMITED V DEMOCRATIC

ALLIANCE (WCHE CASE NO.: 1245772014) (S8CA CASE RO.:363/2018)

1 We confirn that we act on behelf of Comuptian ¥Watch (RF) NPC {*Corruption Wateh”).

2  Comuption Watcht Is & non-profit oivil saciefy arganisation, 1t s indepandant s & has no
poikical or businces alignmant, and is governed by an indspandant baard of draciors.,

3 Comuption Walch acaks to ensurs that thoss who engage in oomupt activities ere heid
acoountabia by devaioping and fostering tools for the public fo report expariences of vorruption.

This Includes the pravention of abuse by the stats of ite public powars.

4  One of the ways In which activiles ara investigated and perpsirstora haid secountable
Is through the office of the Protector. Corruption Watch therefure has an Interast In the
Puhblic Frotecior’s abifity to take appropriats remedial sction where he or che nvestigates and
makes a finding of Impropriely or prejudice In the- conduct of state affalrs or public
sdmiristretion,

§  As part of iis mandate, Comuption Waich is authorised 1o Iitigats, inoluding itigation as an
mmmm In this capaclty, Rt sesks congent for admiselon as amicus aurias In respect of

[ motier.

Coarruption Watch sasks fo krtervene on the narrow leil basue of the stalus of the Public
remedial directions.
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in partiouisr, Caruption Wabch vill make submizsions to the effect that:

Bectlon 182(1)(c) of tha Constifution empowears the Pubiic Protestor to fake remedinl action
conssquent upan a finding of impropsicty or prefudics in tha conduct of state affalrs or pubfic
sdminietration. This includes the power to direct an organ of state or slate official to rametly
any such impropriaty or prejudice;

memnHMmmMﬁm«mthqmsubmw

Aliomativsly, cection 182(1)c) enjoins the legisiature to confer on the Pulilis Protoctor the
power to take approprists remedial scion, inoluding Issuing remedial diractives, which will
hind the releverd orgen of stety nrshieoﬁo&iwbjgﬁhmu raviaw; and

To the axtent that the Public Protecior Act 23 of 18064 doea not confer such remedial powirs
on the Public Protector, it should ba deslared inconsistert with the Constiution and

Parlament shoufd be callad upon to remedy this daliciency.

Comuption Vatch will argue that the foregoing is eupported by (7) the plain meenirg of the
relovant conaftutionsl provisione; () the kepleletive history of these provisiona; {H) tha
Intarpratations atiributod by the couris o the pillares of South Africa’s consffiutionsl democraoy,
anvd the maans that may b amployed to preasrve thasa,
i it is admithed, Corruption Waich accardingly Interds fo make submissions that it balieves will
aasist the Court In muking a proper determingtion of the atatus of the Public Protector's findings
tnd recommendations. Given Corruption Waich's focus and expariencs, and having regand to
the lsgsl arguments relsed by the pertias to the Ikigation to date, those submissjons are liksly fo
be different frem thosa of any of the parties.
Given the expodited tine-frames In this matiar, piaete advise us by dose of business on
Wednesday, 1 July 2018, whalhar your cllent consents v the intervention of our cliont as
amivus turlse, We confim that wa will also appreach tha Prealdent of the Suprame Court of
Appeal on an urgent basis for @ drociive as io the fime pafods for our clienfs propozed
Comuption Watch will also seek leave to presant oral argumant at tha hearing of

this matter.
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REQUEST FOR CONSENY FOR INTERVENTION BY CORRUPTION VJATCH AB AMICUS
CURIAE: BOUTH ORATION LEMTED V DEMOCRATIC

AFRICAN GORP
ALLIANCE (WCHC CASE NO.: 12407/2014) (BCA CABE NO.: 302015}

1 Waconfim thef we aot an behalf of Caruption Watch (RF) NPC (“Corruption Watch").

Copruption Welch I 8 non-profi chvil socisly ongenisation. & ls independant and & hes no

poliieal or business alignment, and & governed by en Indepandant boerd of direclors,

3  Comuplion Walch secks o ensure that those who sngage In conupl sctivitles are held
eccountable by develooing and fesiering tocls for the public to report axpariences of corruption.
This Iciudes the provention of abuse by the oials of iz public powers.

4 One of the ways in which conrupt activitiss are investigaind and parpatrators held accountable
ia thraugh the office of the Public Protector, Comuption Watch therefore has an interaat In the

Public Protsctor'a ability io taks sppropriate remedicl action whare he or she investigates snd
makes a finding of improprely or prejudice It the conduct of stats affalrs or public

sdminisbation.

§  As parf of ts mardiate, Comuption Watch is authorised fo Htigate, Induding Itigation as an
amicus crise. In this capacily, It sesits consant for admiasion a3 smias curias in reapact of

the above matter.
Corruption Watch seeks fo Infarvene on the namew legal iszus of the stalus of ths Public
Protector's remedio! direstions.

2
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We trust you will find the above in order.
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Clife Daldker Hofmeyr

Attention: J Casseits / T Erasmus

Emeil: Tricla Erasmus@diacdh.com

RE: SABC & OTHERS / DEMOCRATIC ALLIANCE - SUPREME COURT

OF APPEAL CASBE NO. 393/2015
Further to your latter dated 28 June 2015,

We are instructed that our client does not consent to your client, Corrupt

Watch, being joined as amicus cunae in the above matter.

The issues to which your client wishes to make submissions are issues which
are nof on appeal before the Bupreme Court of Appeal since the court a quo

refused the Fublic Protector's application for Isave to appeal.
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CUFFE DEKKER HOFMEYER

Dear Madam

REQUEST FOR COSENT FOR INTERVENTION BY CORRUFTION WATCH AS AMICUE CURIAE: SARC /
DA (WCHC CASE NO: 12497/14)Y3CA CASE NO: 393/2018)

offhlsmmm,wahuveiaheninshucﬂomandowdtherebyoonsents

Pursuant fo your letier
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EMAIL MESSAGE R

Lynnwood Bridge 4 Daventry Stromt
Lynnwood Manor Fretoria
CORRESPONDENCE
PO Box 1014 Preloria 0002 South Airlcn
DOCEX 81 Pratoria

+27 (0} 12 432 6000

+27 (0 12 432 6599

maiif adomaodarma.com

wiw adamsgdoms.com

Our Reforsnon; ANM/SBN/djc/qim/LT1854
Your Refarsres: J Cassetlts / T Erasmus

u: 30 June 2015
Cornie TRorTIEROR WEIEH b COrTiCantin &L R TG0, W 1Y iertiod for e Fewmen
i smay ok rowel, g, YERTEW .;..9_.,.:-'. Prinaon 2080y tie :

EERrRaas ofty. 7 you & hil the e
Pl vl shail ezanps for

F e e ] 3 FEEeT TR0

CLIFFE DEKKER HOFMEYR INC
Sandown

ATTENTION: TRICIA ERASMUS

Dear Sirs
DEMOCRATIC ALLIANCE / SOUTH AFRICAN BROADCASTING CORPORATION (S0C)
ATD & BEHT ONIERS | |

1. We refer to the above matter and your lstter to us of 29 June 2015.

2. :V";“mnﬂnn that our cllent consents to your intervention in the above matter as an amicus

Yours faithfully
ADAMS & ADAMS

A MOLVER
Chesied and sloned Iy axthor and mant shutmakstly
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