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TAKE NOTICE that CORRUPTION WATCH (“the applicant”) hereby makes application

to the Constitutional Court for an order in the following terms:
1. That the applicant is admitted as an amicus curiae in these matters;

2. That the applicant is granted the right to present written submissions in these

matters and oral argument at the hearing of these matters;

3. That any party opposing this application is ordered to pay the applicant's costs,

including the costs of two counsel;
4. Further and/or aiternative relief.

TAKE NOTICE further that the affidavit of DAVID LEWIS, together with annexes

thereto, will be used in support of this application.

TAKE NOTICE further that the applicant will accept notice and service of all documents

in these proceedings at the address set out below.

DATED AT JOHANNESBURG ON THIS 2?¥ DAY OF OCTOBER 2015

P
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Applicant's attorneys

10 Fricker Road

lllovo Boulevard

JOHANNESBURG

Ref: V Movshovich

Tel: (011) 530 5000

Fax: (011) 530 5111

Ref. V Movshovich / P Dela / D Cron
3004494
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I, the undersigned,

DAVID HARRIS LEWIS
do hereb)f make oath a;md state that:
1. | am the executive director of Corruption Watch.

2. Corruption Watch is a civil society organisation duly registered as a non-profit
company in lerms of the company laws of the Republic of South Africa with its
head office at 4™ Floor, Rosebank Corner, 191 Jan Smuts Avenue, Parktown

North.
3. | am duly authorised to depose to this affidavit on behalf of Corruption Watch.

4. The facts contained in this affidavit are both true and correct, and within my
personal knowledge unless the context provides otherwise. Where | rely on
information conveyed fo me by others | believe that information to be true and

correct.

5.  Where | make submissions of a legal nature | do on the advice of Corruption

Watch'’s legal representatives.

6. | depose to this affidavit in support of Corruption Watch's application in terms of
Rule 10 of the Constitutional Court Rules for its admission as an amicus curiae in
two matters before this Court, brought by the Economic Freedom Fighters (“EFF")

and the Democratic Alliance ("“DA"), respectively, against the President of the

¥
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Republic of South Africa (“the President’) and the Speaker of Parliament (“the

Speaker”).

7. Both applications' raise issues concerning the status and scope of the Public
Protector's remedial directions, and the appropriate responses of organs of state

and state officials to remedial action taken by the Public Protector,

8. As | explain below, Corruption Watch has an interest in both of these critically

important issues.
ABOUT CORRUPTION WATCH

9. Corruption Watch is a non-profit civil society organisation. It is independent, and
has no political or. business alignment. Its ultimate objectives include fighting the
rising tide of corruption, combatting the abuse of public funds in South Africa, and
promoting transparency and accountability to protect the beneficiaries of public

goods and services.

10. Corruption Watch -is governed by an independent board of directors comprising:
me {(executive director), , Mr Vusi Pikoli, Advocate Adila Hassam, Ms Mary
Metcalfe, Ms Alice Brown, , Mr Zwelinzima Vavi, Mr Mavuso Msimang, Archbishop
Njongonkulu Ndungane, and a former Justice of the Constitutional Court, Ms

Catherine O’'Regan.

11.  Confronting corruption requires an active and engaged citizenry that is prepared to
hold to account leaders who wield public power and control public resources. The
investigation and exposure of malfeasance and corruption in the public sector and

the abuse of state resources are among Corruption Watch'’s core objectives.

S
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12. To this end, Corruption Watch endeavours to discharge its mandate of exposing
corruption and the abuse of public funds by: (i) seeking to ensure that those who
engage in such abuse are held accountable; and (ii) by developing and fostering
tools with which civil society may defend the Republic from the abuse of public
resources and their diversion from lawful and worthwhile state projects and

undértakings.

13. Corruption Watch does so in a number of ways, including utilising its available
resources to investigate reports of corruption and maladministration. In certain
instances, this entails Corruption Watch working together with the Public Protector

and law enforcement agencies.

14. Corruption Watch has a legal advocacy and policy unit that, where appropriate, will
litigate in order to ensure that the laws of South Africa are developed and applied
in a manner that serves to assist the fight against corruption and public
malfeasance through fostering transparency and accountability of both public and

private persons or entities.

15. Corruption Watch has as an integral part of its mandate ensuring good
governance within South Africa’s public administration, upholding the rule of law,
and preventing, deterring and combatting all forms of corruption and

maladministration by organs of state and state officials.

16. Corruption Watch recently intervened as an amicus curiae in the SABC case'
before the Supreme Court of Appeal, and made submissions concerning the

proper interpretation of the Public Protector's powers under s 182(1)(c) of the

g

1 South African Broadcasting Corporation (SOC) Ltd & Others v Dei :
{8 October 2015)
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Constitution. Corruption Watch's submissions are in large part reflected in the

Supreme Court of Appeal’s findings.

Corruption Watch believes it can assist this Court by making submissions on the

proper scope and application of the Public Protector's constitutional powers,

CORRUPTION WATCH’S INTEREST IN THE PROCEEDINGS

18.

19.

20.

At the heart of the cases brought by the EFF and the DA are issues around the
proper compliance by state officials with the Public Protector's remedial action. As

| explain, Corruption Watch has a clear interest in these issues.

The Public Protector's Nkandla report addresses the wrongdoing of the President,
various members of the executive, and public officials. The findings in respect of
the "public officials are rooted in their failure to comply with the relevant
procurement law. The findings in respect of the President, on the other hand, are
rooted in his failure to comply with his obligations under the Constitution, and the
Executive Members’ Ethics Act, 82 of 1998 (“the Ethics Act"). | The President

stands accused of an abuse of power. That is the subject matter of this case.

The Public Protector directed the President to pay back a reasonable percentage
of the costs of the purported security upgrades at Nkandla, and to calculate those
costs with the assistance of National Treasury and the Department of Public
Works. He was also required to reprimand the Ministers involved for the manner
in which the Nkandla project was handled, and the way in which public funds were

abused.

10
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21.

23.

24.

6
These remedial directions have not been implemented. To the extent that the
President claims they have been or are in the process of being implemented, it
would appear that the implementation is calculated to defeat the purpose and spirit
of the Public Protector's report. The primary mechanism the President appears to
be using to this end is to characterise the Public Protector's report as merely one
of many competing reports that he will ultimately take into account. Corruption
Watch will argue that this undermines the letter and purpose of 182 of the
Congstitution, as well as the findings of the Supreme Court of Appeal in the SABC

case.

Moreover, to the extent that the President attempts to {imit the issues before the
Court to failings in.the procurement process, he is not entitied to do so. The Public
Protector has expressly found that the President has been unjustly enriched by the
misuse of state funds, and has directed that he remedy the consequences of the

abuse of public funds.

Corruption Watch-has an interest in the President's compliance with the Public
Protector's remedial action in and of itself. However, Corruption Watch has a
wider interest in this matter. This is because, as an organisation fighting against
the abuse of procurement laws on a daily basis, we are acutely aware that the
conduct of the President in the Nkandla scandal in general, and his response to
the Public Protector's remedial directions in particular, has impacted on the

broader fight against procurement corruption.

Indeed, the President’s failure to implement the Public Protector's remedial action,

coupled with pronouncements in Parliament to the effect that her report is not

11
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26.

27.

28.

7
binding on him, strike a blow to the law enforcement agencies, including the Public

Protector, and their collective efforts to combat abuse of public power.

Corruption Watch has experience in investigating procurement irregularities, and
has first-hand knowledge of unfortunate trend of impunity with which state officials
engage in maladministration and corruption. We have received a large number of
reports pertaining to procurement corruption, with approximately 720 reports
having been made to our various reporting channels over the last three years.
Corruption Watch assists complainants in working with the Public Protector to

investigate and remedy these complaints.

For the benefit of the Court | attach an analysis of these reports marked “DL1". As
the analysis demo-nstrates. approximately 34% of complainants allege violations of
sup;;ly chain management processes within provincial government, while 29%

involve local governments.

But what is particularly concerning in the context of the present case is the effect
that the President’s conduct in the face of the Public Protector's Nkandla report

has had on the accountability of public officials.

I have noted an increasing trend in state officials‘acting with impunity when called
upon to respond to complaints by members of»\-‘the public about procurement
corruption and abuses of public power. Yet, t; ese channels of complaint, if
prop;erly managed and resourced, can be a power?ul - and often the final - bulwark
against state malfeasance. This is particularly so in the context of South Africa,
where millions who are subject to state abuse cannot afford proper legal and

forensic representation.

12
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29.

30.

8
It is clear that members of the public are, however, less likely to complain to
Corruption Watch and the Public Protector (often taking great personal risks in

doing so) when state officials undermine the Public Protector's remedial action.

In the context of public procurement, the example set by the President in failing to
implement the Public Protector's remedial directions negatively influences the
application and enforcement of ethical standards and procurement rules. The
flouting of these standards and rules will doubtless diminish their force and the
public's faith in the remedial process. The fact that it is the head of state and
government who is running roughshod over a chapter © institution in this case
simply encourages breach and impunity by lower level officials. This is a position
which South Africa's nascent democracy, with already endemic patterns of

maladministration and corruption, can ill-afford.

SUMMARY OF CORRUPTION WATCH'S INTENDED SUBMISSIONS

3.

311

31.2

In summary, if it is granted leave to intervene in the present matters, Corruption

Watch intends to make submissions in relation to the following issues:

First, Corruption Watch intends to make submissions on the status and scope
of the Public Protector's remedial powers. It will contend that, properly

interpreted, s 182(1)(c) of the Constitution confers on the Public Protector the

power to take appropriate remedial action that has legal effect, and cannot be

ignored by organs of state or state of officials.

Section 182(1)c) of the Constitution empowers the Public Protector to take
remedial action consequent upon a finding of impropriety or prejudice in the

conduct of state affairs or public administration. This includes the power to

13
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31.3

31.4

31.5

31.6

N7

9
direct an organ of state or state official to remedy any such impropriety or

prejudice.

-Having regard to South Africa's constitutional framework and history, there is a

constitutional imperative in affording the Public Protector substantial powers to
hold public officials to account for maifeasance or maladministration in public
office. Itis in this context that the scope and effect of section 182(1)(c) must

be understood.

Corruption Watch intends to make submissions on how the rights of members
of the public, and the state's duties, under the Bill of Rights and the
requirements of good administration in section 195 of the Constitution, inform

the interpretation of the Public Protector's powers under the Constitution.

The Public Protector's powers must be interpreted in a manner that is
complementary to the powers of other constitutional bodies, such as

Parliament and the judiciary. The Public Protector's powers must be

interpreted generously so as to add to, rather than foreclose, remedies

available to members of the public and the state itself.

Second, Corruption Watch proposes to address how organs of state and state
officials ought to respond to the Public Protectors remedial action in

circumstances where they elect not to {ake the Public Protector on review.

It will be contended that organs of state and state officials are in those
circumstances obliged to implement the Public Protector's remedial action as

swiftly as possible.

14
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31.8

3.9

31.10

10
In doing so they may engage others to assist in the implementation of the
Public Protector's remedial directions. However, this does not mean that the
-organ of state or public official in question is at liberty to enlist other organs of
state, state officials or third parties for purposes of determining whether or not
to comply with remedial action directed by the Public Protector, or the extent
to which compliance should be implemented. Organs of state and state
officials may not set up parallel processes to undermine the Public Protector's

findings and remedial action.

in this regard, Corruption Watch will make submissions in relation to the duties
imposed by the Constitution on all other organs of state to support the proper

implementation of remedial action ordered by the Public Protector.

Finally, Corruption Watch will submit that, having regard to the role and
importance of her office, the Public Protector's powers are not limitiess but are
to be construed widely in a way which permits her to fulfil her constitutional
mandate to the benefit of the public and the Republic. And Parliament retains
discretion, to be exercised within constitutional limits, to regulate the exercise

of the Public Protector's remedial powers by national legislation.

32. | submit that the submissions Corruption Watch intends to make will be relevant

and useful in the determination of the issues in the EFF and DA applications, and

will, given Corruption Watch's unique experience, be different to those of the other

parties.

15
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11

CONCLUSION AND RELIEF SOUGHT

33. On 21 and 23 October 2015 Corruption Watch addressed letters to all of the
parties requesting their consent to its admission as amicus curiae. | attach copies

of these letters marked “DL2" to “DL3".

34. On 22 October 2015 the DA responded, consenting to Corruption Watch’s

intervention. A copy of the DA's letter is attached marked “DL4".

35. On 26 October 2015, EFF and the Public Protector also consented to Corruption
Watch's intervention. Copies of the relevant letters are annexed marked "DL5"

and "DL6".

36. The President, the Speaker and the Minister of Police have not responded as at

the time of deposing to this affidavit.

37. | respectfully submit that Corruption Watch has satisfied the requirements for

admission as an amicus curiae.

38. | pray for orders admitting Corruption Watch as an amicus curfae, and permitting
it to present written and oral argument, as per the notice of motion that

accompanies this affidavit.

~ DEPONENT

The deponent has acknowledged that he knows and understands_the contents of this affidavit which was
signed and sworn to before me at “T-\\ouo on this the _Z-| day of October 20185, the regulations
contained in Government Notice No. 1258 of 21 July 1972, as amended.dnd Opvernment Notice No. R 1648
of 19 August 1977, as amended having been complied with.

WBSTONER OF OATHS
DESIGNATION:
‘AQDRESS: SURAIYA LAMBAT
® Cm‘gf\lpc!vga OF OATHS
% 2ND FLOOR, THBEBER Y

54 MELVILLE RO,
RLOVO, JOHA URG
REF: 2411
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REPORTS ANALYSIS

Corruption Watch has received a large number of reports detailing corruption in procurement processes
across South Africa. As at 30 September 2015, Corruption Watch has received over 720 reports on
procurement. This analysis aims to provide insight into reporting trends, and into the different types of
corrupt activities that have been reported to Corruption Watch, in order to grapple with how corruption is
affecting the procurement practices in South Africa.

General Reporting Trends for Procurement

1. Geographic Distribution

As at 30 September 2015, Corruption Watch had received a total of 728 reports of corruption in
procurement. The majority of these reports emanate from the Gauteng province {33%) which is
unsurprising given the number of national departments and large municipalities located in this province.
The graph below depicts the geographical location of reports on procurement received by the organisation:

Geographic distribution of procurement reports (%) - 2012 to 2015 ;
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The geographic distribution indicates a relatively even distribution amongst provinces outside the Gauteng
pravince, with the exception of the Western and Northern Cape. In relation to general reborting trends, the
amount of reports received from both the Eastern Cape and Free State are lower than general rates, with
Gauteng remaining relatively consistent.

2. Distribution of reports across different tiers of government

Over a third of reports emanate from SCM processes within the provincial tier of government (34%). Given
the mandate of provincial government and the number of tenders issued at this tler of government, this
trend in unsurprising. In addition, Corruption Watch’s focus on corruption within the education system
since 2013, whereby the organisation solicited reports of corruption related to education, also contributes
to this trend, as over a third of procurement reports emanating from provincial government are within the
education departments. The graph below depicts the top five institutional tiers from which procurement
reports emanate:

institutional distribution of procurement reports (%) - 2012 to 2015
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Reports from local government are also reflective of general rather than specific trends in procurement
corruption. There are over 250 municlpalities in South Africa, and each serve as a site of procurement. With
around 210 procurement reports, it constitutes the second most cited tier at which procurement
corruption has been experienced. Therefore these trends may be more reflective of number of SCM
processes rather than vulnerability to corruption and irregularity. However, it should also be noted that
Auditor General reports’, and the Public Sector Supply Chain Management Review issued by National
Treasury have indicated that in addition to the number of tenders put out by these tiers, capacity and
related skills shortages do make these tiers of government particularly vulnerable to manipulation, non-
compliance and ultimately corruption®.

3. Types of corrupt activities

Where reporters provide enough information for detailed analysis, a variety of different activities that
constitute corrupt or irregular processes within supply chain management are noted. These fall into three
broad categories:

1 public Sector Supply Chain Management Review {National Treasury, Republic of South Africa) 2015,
hitp:/fwww treasury.gov.za/publications/other/SCMRU%IOREPORT26202015. pdf

2iAnalysis of Procurement Reporis
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e Bribery
These reports Indicate that in certain instance fixed amounts are received by officials authorised to
allocate contracts or who play an integral role in the selection of contractors, In certaln instance
officials are paid a percentage of the total tender. Where percentages are received, the tender is
often artificially inflated to accommodate the bribes that are to be paid.

3

¢ Irregularities -
The activities associated with these reports vary significantly, but entail non-compliance with
supply chaln management rules and regulations. Some of the main trends include: suppliers being
allocated when the relevant committee have indicated a preference for an alternative supplier;
advertisements for tenders not being circulated or the dates altered to. accommodate certain
suppliers where those suppliers who submitted after the officlal closing date are appointed:
contracts being rolled over without cause, particularly when these suppliers have been unable to
deliver the service; and appointment of suppliers whose scores do not reflect that they are the best
applicants. These activities are often linked to a pre-existing relationship between procurement
staff and suppliers, and there is reason to believe that these activities are inferential of corruption.

e Conflict of interest
Reporters indicate that non-compliance with conflict of interest declaration practices, allows
members of relevant committees or higher ranking officials to ensure that tenders are given to
companies in which their family members, close associates or they have a stake. This might entail
manipulation of SCM processes or scoring systems, although some have noted that higher ranking
officials Instruct lower ranking officlals to flout decisions of various committees, and processes
contracts in favour of specific bidders.

The graph below depicts the overall distribution of reports across these three broad categories:

Types of corruption reported to CW in procurement (%) - 2012 to 2015
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& irregularities in procurement
process
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53%

Bribes are paid to different type of officials, depending on the context. These include lower ranking officials
within the supply chain departments, and higher ranking officials that are able to instruct other officlals to
manipulate or deviate from standard processes in favour of a particular bidder. Some reporters have also

3}Analysis of Procurement Reports
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noted that higher ranking officlals, such as municipal managers in the case of lacal government, refuse to
sign off on relevant contracts unless specific bidders are appointed.

Procurernent Reports at Different Levels

Different tiers of government are mandated with different functional areas, and hence SCM processes
manifest in diverse ways. As has been noted above, this pertains to both the number of procurement
processes the department engages in, to the size of the contracts. Reports received by the organisation
indicate that health, education, human settlement and public works are sectors in which procurement
corruption are particularly prevalent. The table below shows the top five sectors or departments (by tier of
government) from which procurement reports are received.

Top five departments from which procurement reports emanate expr d as a percentage of reports at
tier of government

B¥national Government

Office of the
Health 17% | Education 48% | municipal manager 17%
Higher Public Works and
Education & Infrastructure
Training 9% | Health 15% | Development 5%
Basic Human Housing and Human
Education 8% | Setilement 9% | Settlement 4%
SA Police Office of the
Service 7% | Public Works 6% | Executive 3%

Social

Defence 6% | Development 2% | Financial Services 2%

Trends in the type of corrupt activities reported to the organisation are consistent across different tiers or
institutional locations In government. As the graph below reflects, reporters most common cite irregularities
within the SCM process with conflict of interest in relation to procurement is the second most commonly
cited type of activity. Reporters indicate that processes are often flouted, with little or no explanation from
relevant authorities. This is particularly true in relation to changing bid specification documents, lack of
advertising, extension of deadlines and the extension of contracts without notice or justification.

4jAnalysis of Procurement Reports
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Types of corrupt activities by institutional location (%) - 2012 to 2015

90%
80%
70%
60%
& National Government
50%
# Provincial Government
40% # Local Government
20% # State Owned Entity
# Municlpal Owned Entity
20%
10%
0% - . . i
irregularitles in Conflict of Interest Bribe for Tenders
procurement process “

The Public Sector Supply Chain Management Review Issued by National Treasury notes that irregularities are
common, but attributes this to a lack of skilis or capacity to implement the prescribed processes. Although
the Review does note that this leaves the system vulnerable to abuse and corruption, irregularities are seen
as a consequence of a broader skills shortage rather than purposeful flouting of regulations. Reports received
by Corruption Watch indicate that the latter is a more likely cause, noting that these lrregularities are often
coupled with contract being awarded to suppliers who lack the required qualification, or who are in some
way connected to officials within the specific departments. This is particularly noteworthy at a local
government tier, where reporters indicate that municipal managers Instruct lower ranking officials to affect
irregularities in favour of a particular supplier. Employees who do not comply are threatened with a loss of
employment.

S{Analysis of Procurement Reportks
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Conclusion

Reports of corruption that detail corruption within the procurement system indicate that procurement
corruption is pervasive, irrespective of the size of the contract or the tier of government procuring goods.
Despite irregularities being the most cormmonly reported type of activity, reporters are indicating that the
consequences of these irregularities infer that corruption has taken place, whether in the form of bribery or
other personal gratification. Across different provinces and different tiers of government, what reporters
are saying, has remained largely the same. Officials alleged to be involved range from lower ranking officials
within the SCM pracess to higher ranking officials. In local municipalities, officials like the municipal
manager, wield huge influence over the procurement system, more so that what has been reported about
higher ranking officials at national or provincial levels. Oversight mechanisms are largely ignored or side-
lined in a manner that allows so called ‘tender-preneurs’ to take advantage of the system. This
fundamentally hampers the ability of government structures to provide services, but also impedes the use
of procurement to fulfil broader socio-economic goals, such as diversification of the supplier base or the
growth of smali to medium enterprises. An estimated 40% of annual revenues allocated to rendering
services make use of the SCM system to appoint suppliers, amounting to billions of rands being vulnerable
to corruption.

GjAnalysis of Procurement Reports
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Dear Sirs

Request for consent for Intervention by Comruption Watch as amicus curise: Economic
Freedom Fighters’ application (case no. CCT143/18) and Democratic Alllance application
{case no. CCT171/15) {"the Applications™)

1.

2,

8.

We act on behalf of Corruption Watch (RF) NPC (“Corruption Watch").

Corruption Watch is a non-profit civil soclety organisation. It is Independent, has no
political or business alignment, and Is governed by an independent board of directors. It
acts in the public interest.

Corruption Watch seeks io exposs and prevent malfeasance, Impropriety in public
administration, and the abuse by the state of its public powers.

One of the ways In which the abuse of public power is exposed and remedied Is through
the office of the Public Protector. In Corruption Waich's experience, the powers conferred
on the Public Protector to investigate and remedy the abuse of public power are critical in
the fight against the rising tide of ¢orruption in South Africa.

As part of ts mandate, Corruption Watch is authorised to Iitigete, including doing so as an
amicus curiae In instances where it can meaningfully assist the courts.

Comruption Watch seeks leave to intervens in this capacity in the appllcations brought by
the Economic Freedom Fighters and the Democreatic Alliancs (the Applications).

It seeks to intervens In these matters and to make oral and written submissions on
interrelated issuss, namely: (i) the status of the Public Proteclor's remedial directions,
having regard to the ciitical constitutional role played by the Public Protector In
safeguarding the public from state malfsasance and corruption; (ii) the scope of remedies
which the Public Protector may order; and (iii) appropriate responses by organs of state
and siate officials to those remedial directions.

Corruption Watch has conducted exiensive research into the incidence of
maladministration and corruption in state affalrs in South Africa, particularly in the sphere
of public procurement, the Implementation of remedial action prescribed by the Public
Protector and other constitutions! bodies, as well as the legal framework in South Africa
and other jurisdictions to combat the scourge of malfeasence and prejudicial conduct in
public office.
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10.2

10.3

104

Ly

Corruption Waich parlicipated as an amicus curige before the Supreme Court of Appeal in
the matter of South African Broadcasting Corporation SOC Limitad & Others v Democratic
Alliance & Others.' It made submissions concerning the status of the Public Protector's
powers, which submissions were accapted by the Courtl.

If it is granted leave to intervena In the present matters, Corruption Watch infends to make
submissions in respect of the following issues:

Section 182(1)(c) of the Constitution empowers the Public Protector to take remedial
action consequent upon a finding of impropriety or prajudice In the conduct of state
affairs or public administration. This includes the power to direct an organ of state or
state official to remedy any such impropriety or prejudice. Having regard to South
Africa’s constituional framework and history, there is a conatitutional imperative in
affording the Public Protector substantial powers to hold public officlals to account for
malfeasance or maladministration in public office. It Is in this contexi that the scope
and effect of section 182(1)(c) must be understood. Corruption Watch intends to
make submissiona on how the rights of members of the public, and the state's duties,
under the Bill of Rights and the requirements of good administration in section 195 of
the Constitution, inform the interpretation of the Public Protector's powers under the
Constitution.

The Public Protector's powers must be interpreted In a way which is complementary
to, and not in confiict with, the powers of other constitutional bodies such as
Parliament and the judiciary. The Public Profecior's powers must be interpreted
generously so as to add to, rather than forecioss, remedies available to members of
the public and the state itgelf.

The remedial action taken by the Public Protector under s 182(1)(c) of the
Constitution has legal effect. Thus, an organ of state or public official may not ignore
the Public Protector's remedial directions and must implement them, subject to
Jjudicial review.

An organ of state or public official may engage other organs of state to assist in the
implementation of the Public Protector's remedial directions. Howsver, this does not
mean that the organ of atate or public official In question Is at liberty o enlist other
organs of state, state officlals or third parties for purposes of determining whether or

¥ [2015] ZASCA 156 (8 Oclober 2015)

25

L%



WEBBER WENTZEL

in allience with » £ Sk 1aters

11

fnot to comply with remedial action directed by the Public Protector, or the extent to
which compliance should be implsmented. in this regard, Comuption Watch will
make submissions in relation 1o the duties imposed by the Constitution on all other
organs of state to support the proper implementation of remadial action ordered by
the Public Protector.

Corruption Watch will argue that these submissions are supported by: (i) the meaning of
the relevant constitutional provisions dealing specifically with the Public Protector; (i) the
Important and reinforcing Intesrelationship between those provisions and the other
provisions in the Constitution; (iii) the legislative history of the relevant portions of the
Constitution; (Iv) the scourge of comuption and maladministration in South Africa and the
importance of effective and tailored remedies In this context; {v) court interpretations In
reiation to the relevant constitutional and statutory provisions, including by the Supreme
Court of Appeal in the SABC case referred to above; and (vi) comparative lsarming,
particularly in the developing world.

12. Given Coruption Watch's focus, experience and involvement in the SABC case, and
having regard to the legal Issues raised In both applications, Comruption Watch's
submissions are likely to be different to thoss of any of the parties and ralse new
contentions which are important to the proper determination of these cases.

13. Please let us know, by 10:00 on Monday, 28 October 2015, whether your client consents
to Corruption Watch being admitted as amicus curiae in the Applications.

Yours faithfully

r

WEBBER WENIZEL

V Movshovich

Direct ek +27 11 630 5667

Direct fac 427 11 530 6867

Emall:  visd.movshovich@webbarwentzel.com
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Your reference Our reference Date
.V Movshovich /P Dela / D Cron 23 October 2015
3004404
Dear Sirs

Request for consent for intervention by Corruption Watch as amicus curiae: Economic
Freedom Flghters’ application {case no. CCT143/16) and Democratic Alliance application
{case no. CCT171/15) ("the Applications™)

1. We act on behalf of Corruption Watch (RF) NPC ("Corruption Watch"),

2. Corruption Watch is a non-profit civil society organisation. it is independent, has no
political or business. alignment, and is governed by an independent board of directors. it
acts in the public interest.

3. Corruption Watch sesks to expose and prevent malfeasance, impropriety in public
administration, and the abuse by the state of its public powers.

4, One of the ways in which the abuse of public power is exposed and remedied is through
the office of the Public Protector. In Corruption Watch’s experience, the powers conferred
on the Public Protector to investigate and remedy the abuse of public power are critical in
the fight against the rising tide of corruption in South Africa.

5. As part of its mandate, Corruption Watch is authorised to litigate, including doing so as an
amicus curiae in instances where it can meaningfully assist the courts.

8. Corruption Watch seeks leave to intervene in this capacity in the applications brought by
the Economic Freedom Fighters and the Democratic Alliance (the Applications).

7. it seeks to intervene in these matters and to make oral and written submissions on
interrelated. issues, namely; (i) the status of the Public Protector's remedial directions,
having regard to the critical constitutional role played by the Public Protector in
safeguarding the public from state malfeasance and corruption; (ii) the scope of remedies
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which the Public Protector may order; and ({ii) appropriate responses by organs of state
and state officials to those remedial directions.

Corruption Watch has conducted extensive research into the incidence of
maladministration and corruption in state affairs in South Africa, particularly in the sphere
of public procurement, the implementation of remedial action prescribed by the Public
Protector and other constitutional bodies, as well as the legal framework in South Africa
and other jurisdictions to combat the scourge of malfeasance and prejudicial conduct in
public office.

Corruption Watch participated as an amicus curiae before the Supreme Court of Appeal in
the matter of South African Broadcasting Corporation SOC Limited & Others v Democratic
Aliiance & Others.! It made submissions conceming the status of the Public Protector’s
powers, which submissions were accepted by the Court.

If it is granted leave to intervene in the present matters, Corruption Watch intends to make
submissions in respect of the following issues: ;
g
Section 182(1)(c) of the Constitution empowers the Public Protector to take remedial
action consequent upon a finding of impropriety or, prejudice in the conduct of state
affairs or public administration. This includes the pzwer to direct an organ of state or
state official to remedy any such impropriety or prejudice. Having regard to South
Africa's constitutional framework and history, there Is a constitutional imperative in
affording the Public Protector substantial powers to hold public officials to account for
malfeasance or maladministration in public office. It is in this context that the scope
and effect of section 182(1){c) must be understood. Corruption Watch intends to
make submissions on how the rights of members of the public, and the state's duties,
under the Bill of Rights and the requirements of good administration in section 195 of
the Consfitution, inform the interpretation of the Public Protector's powers under the
Constitution.

The Public Protector's powers must be interpreted ;@ way which is complementary
to, and not in conflict with, the powers of othir»’z ‘constitutional bodies such as
Parliament and the judiciary. The Public Protectbr’s powers must be interpreted
generously so as to add to, rather than foreclose,g ‘remedies availabls to members of
the public and the state itself.

' [2015] ZASCA 156 (8 October 2015)
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10.3

10.4

11.

12.

13.

The remedial action taken by the Public Protector under s 182(1)(c) of the
Constitution has legal effect. Thus, an organ of state or public official may not ignore
the Public Protector's remedial directions and must implement them, subject to
“judicial review.

An organ of state or public official may engage other organs of state to assist in the
implementation of the Public Protector's remedial directions. However, this does not
mean that the organ of state or public official in question is at liberty to enlist other
organs of state, state officials or third parties for purposes of determining whether or
not to_comply with remedial action directed by the Public Protector, or the extent to
which compliance should be implemented. In this regard, Corruption Watch will
make submissions in relation to the duties imposed by the Constitution on all other
organs of state to support the proper implementation of remedial action ordered by
the Public Protector.

Corruption Watch will argue that these submissions are supported by: (i) the meaning of
the relevant constitutional provisions dealing specifically with the Public Protector; (i) the
important and reinforcing interrelationship between those provisions and the other
provisions in the Constitution; (iii) the legislative history of the relevant portions of the
Constitution; (iv) the scourge of corruption and maladministration in South Africa and the
importance of effective and tailored remedies in this context; (v) court interpretations in
relation to the relevant constitutional and statutory provisions, including by the Supreme
Court of Appeal in the SABC case referred to above; and (vi) comparative learning,
particularly in the deVeloping world.

Given Corruption Watch's focus, experiesnce and involvement in the SABC case, and
having regard to the legal issues raised in both applications, Corruption Watch's
submissions are likely to be different to those of any of the parties and raise new
contentions which are important to the proper determination of these cases.

Please lst us know, by 10:00 on Monday, 26 QOctober 2015, whether your client consents
to Corruption Watch being admitted as amicus curiae in the Applications.
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Yours falthfully

WEBBER WENTZEL.

V Movshovich

Direct tel; +27 11 530 5367

Direct fax: +27 11 530 6867

Email: viad.movshovich@webberwentzel.corn
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WEBBER WENTZEL
PER EMAIL: Vicd . movshovich@webberwentzel.com

Decr Sk

REQUEST FOR CONSENT FOR ADMISSION BY CORRUPTION WATCH AS AMICUS CURIAE: DA
APPLICATION UNDER CC CASE NO: 171/2015)

Pursuant to your letter dated 21 Oclober 2015, we have taken instructions and our client hereby
consens to your client’s request for the admission as amicus curiae both In respect of wiitien

MINDESCHAPIRO K SMITH INC,
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Sendor Assoclole; Geshord Lourens BA 1B
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Our Ref: Case No 143/15 Your Ref; Date: 26t October 2015

Webber Wentzel
10 Fricker Road
lovo Boulevard
Johannesburg
2017

PER EMAIL

Dear Sir / Madam

RE: Request for Consent for infervention by Conuption Watch as amicus curige:;
Economlc Freedom Fighters' applicalion n 431

We have received your conrespondence dated 215 October 2015, the contents
of which is noted.

Our clie;w has no objection fo your client's request and you may join the
proceedings as you wish.

Yours fruly
GODLA & PARTNERS ATTORNEYS

Per:

LUVUYO GODLA
Irgodia@gpatiomeys.co.za

Director: LR Godla B.A [UCT) 118 [UWC)
Professional Assistants: Z, Bobotyana LLB [UWC), G.L Mziba BA LLB [Wils], G.M Rembe (L8 (Rhodes)
Candidate Attornmay: (. Ciko LLB [UWC)
Secreiary; N. Melitafa
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CORRESPONDENCE

PO Box 1014 Pretoria 0001 Soulh Atrica
DOCEX 81 Pretoria

Cc: gabrislle.dewey@adamsadams.com ;;;:«.ﬁ': :g; ég; g 44;3 2283
siphiwe.nkosi@adamsadams.com M4 malil@adomsadoms.com
pooia.dela@webberwentzel.com WEs  www.adamsadams.com
dylan.cron@webberwentzel.com
smita.vassan@webberwentzel.com Our Reference: t\y%/gzKD/LTZGm &

From: andrew.molver@adamsadams.com Your Refarence: V Movshovich/ P Dela/ D

Cron 3004494
Date: 26 October 2015
This massage centalns information which Is confidential andror legally privieg i is inbended for the addh only. I you are not the eddressee and you have received
Lmalun 8rror, you msy not read, uss, di inate, distribute or copy its information.Please notify us Immediately and we shall arrange for the retum thereaf et our own cast.
WEBBER WENTZEL
Sandton

ATTENTION: VLAD MOVSHOVICH
Dear Sirs

ECONOMIC FREEDOM FIGHTERS / THE SPEAKER OF THE NATIONAL ASSEMBLY &
PRESIDENT JACOB GEDLEYIHLEKISA ZUMA (CASE NO. CCT143/15)

DEMOCRATIC ALLIANCE / THE SPEAKER OF THE NATIONAL ASSEMBLY AND 3
OTHERS (CASE NO. CCT171/15)

Wa refer to your letter of 23 October 2015 concerning the above matters.
Our client consents to your client being admitted as an amicus curiae in both matters.

Yours faithfully
ADAMS & ADAMS

A MOLVER

Checked and signed by author and sent glectronically
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