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Foreword

South Africa has an abundance of mineral resources, which is a direct source of foreign investment. We
are said to have the world’s fifth-largest mining sector, employing 5% of the South African workforce.

The mining industry is currently requlated under the Mineral and Petroleum Resources Development
Act (MPRDA), and black economic empowerment in the mining industry is regulated under the newly
released Mining Charter. At the time of publication, the mining industry is in a very volatile state, with
parties contesting the current MPRDA and there are legal battles raging around the charter. The
situation is compounded by the efforts of the minister of mineral resources to impose a blanket
moratorium on specific mining applications. As a result, there is a great sense of industry uncertainty.

The economic and commercial benefits of mining have an equivalent downside. The industry is riddled
with corruption and maladministration, and communities who live close to mines are exposed to the
unhealthy effects of mining, such as air, water and land pollution, while their agricultural livelihoods
are severely impacted. More often than not, there is no compensation for this.

Community consultations are often tick box exercises, and mining companies do not always comply
with the social and labour plan commitments which they make to communities. As a result,
communities are left with broken promises and insecure livelihoods. The vast open lands, which were
once unindustrialised and used only for agricultural development and indigenous community
sustainability, have been tarnished by mining operations. When these operations come to an end, the
mine shafts are often left open and neglected, with mines claiming that they have insufficient funds for
rehabilitation.

Our research reveals that corruption in mining does not arise as a result of one particular issue. We
found that many of the issues stem from the fact that the legislation governing the application process
is often side-stepped to favour those who are able to pay a bribe. In other instances, officials at the
Department of Mineral Resources (DMR), who are supposed to follow legislative processes to the letter,
are often involved in the very same corruption and maladministration.

We found several vulnerabilities in the application process, many of which are not unknown to the
regulator. Despite this knowledge, government is still failing to address these issues. This begs the
question: is this non-action from government deliberate?

We also uncovered severe capacity constraints at the DMR, which delay applications and open doors to
bribery and corruption. Other issues like system weaknesses, knowledge gaps and a lack of monitoring
and evaluation, among others, were highlighted by our research.

This research paper focuses on one particular aspect of the mining chain phase, and that is the
application process. We look at the legislative requirements for obtaining a mining permit, a mining
right, a mining license and an environmental authorisation, and analyse this situation for deviations
from the official process, which indicate weaknesses that give rise to corruption.
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Because the application process is one of the first points of call in the mining chain, this research
attempts to address the problem from the start of the process. This will decrease the possibility of
corruption arising further down the line.

The methodology was based on the research method contained in the Mining Awards Corruption Risk
Assessment (MACRA) Tool (Nest 2016), which was created by Transparency International (TI). The
MACRA tool builds on TI’s experience with corruption risk assessment in other fields such as national
integrity systems as well as other mining and extractive sector instruments, indices and resources. We
conducted our research at the same time as 19 other countries, and Tl will release the results in a global
report in November 2017. The report will offer an in-depth comparative analysis of the corruption faced
in the application process of all 20 participating countries.

In the recent country-wide high level panel hearings that were chaired by former president Kgalema
Motlanthe, community members were given a chance to raise concerns to the panel, in terms of issues
caused by mining activities, among others. We eagerly await the panel’s recommendations on aspects
of the MPRDA and its weaknesses. This report aims to also highlight issues with the current legislation
which give rise to corruption and which, we believe, will complement the recommendations made by
the panel.

We make several recommendations of our own to different stakeholders in the mining sector, and
stress the need for accountability and transparency in the industry. All stakeholders must ensure that
the economy, mining companies both large and small, and community members benefit equally from
mining activities.

In the second phase of this research project, Corruption Watch intends to form partnerships with civil
society, community activists, and mining houses, working to narrow the gaps in the application process
that give rise to corruption, and promoting the need for accountability and transparency.

Amanda Shivamba
Project researcher and report author
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Findings

1. The online application system, South African Mineral Resources Administration System
(SAMRAD), was initially introduced to curb corruption. However, the system is designed in such
a way that it can be used to facilitate corrupt practices.

2. There is a general lack of knowledge and understanding of the Mineral and Petroleum
Resources Development Act (MPRDA) throughout the sector, and there is an overall lack of
understanding of the steps of the processes for awarding mineral authorisations.

3. The mining sector in South Africa is heavily politicised and political appointments are based on
cadre deployment. The result is a mining regulator staffed with individuals without the
relevant knowledge and expertise required to make informed decisions.

4. There are nine provincial offices throughout the country, but different processes are adopted
and followed in different regional offices, resulting in a lack of uniformity within the national
mining sector.

5. Although legislative timeframes are put in place to ensure predictable turn-around times, they
are open to interpretation and ambiguous; this results in long delays, an industry susceptible to
corruption, and a decline in investment.

6. Capacity constraints at the Department of Mineral Resources (DMR) have also been the cause
of delays in processing applications; regional offices are left with massive backlogs and the
resultant fast-tracking of applications may also abet corruption.

7. The MPRDA allows for the minister to delegate his authority for the approval of awards. This
sometimes results in applications being approved without quality assurance.

8. The Mining Charter’s BBBEE provisions are being misused to benefit a few elite and not always
being used for the purpose for which it was created.

9. The manner in which community consultations are conducted shows that they are merely tick-
box exercises, used to facilitate corruption, which results in a lack of regard for community
livelihoods.

10. Section 10 notices are always written in English and more often than not, community members
do not understand the contents and thus are unable to raise meaningful objections.

11. The Regional Mining Development and Environmental Committee (RMDEC) platform is either
unknown to some parties, known but under-used, or does not serve its desired purpose. This
results in objections not being dealt with and a system that is vulnerable to corruption.

12. Social and labour plan (SLP) commitments are not adhered to. There are also no monitoring
and evaluation systems in place to ensure that SLPs are followed through.

13. The One Environmental System (OES) has not been regulated and remains unintegrated.

14. Environmental impact assessment (EIA) reports are often too bulky and too technical for the
layman to understand. Furthermore, these reports are always done in English and community
members are left in a position where they are unable to raise objections, or to participate in
meaningful engagements.
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Overview of Corruption Watch

Corruption Watch (CW) is a registered, non-profit civil society organisation, in operation since January
2012. Our principal objective is to encourage and enable public participation in combatting corruption.
As part of our mandate, we are committed to ensuring that the public is informed of the legislative and
regulatory framework that governs the interface between the public and private sectors and to
mobilising public opinion in support of measures and practices that reduce the vulnerability of this
critical interface to corruption.

CW is also an accredited chapter of Transparency International (TI). Tl is an international non-
governmental organisation, founded in 1993 and based in Berlin, Germany. Its purpose is to take
action to combat corruption and prevent criminal activities arising from corruption. Its members
include more than 100 national chapters who engage in fighting corruption in their home countries.

Overview of TI’s Mining for Sustainable Development (M4SD) programme

CW is one of 20 national chapters participating in Transparency International’s global Mining for
Sustainable Development (M4SD) Programme. The programme is a global thematic network initiative
coordinated by Tl Australia with the support of the Tl Secretariat. It complements existing efforts to
improve transparency and accountability in extractive industries by focusing specifically on the start of
the mining decision chain: the point at which governments grant and award mining permits and
licences, negotiate contracts and make agreements.

Phase 1 of the programme (2016-2017) involves understanding the problem by identifying and
assessing the corruption risks in the process and practice of awarding mining licences, permits and
contracts. This report presents the main findings from the corruption risk assessment in South Africa.

With an understanding of the nature and causes of corruption risk, national chapters will then develop
and implement solutions to tackle priority corruption risks in Phase 2 (2018-2020). They will work with
key stakeholders from government, the mining industry, civil society and affected communities to
improve transparency, accountability and integrity in the mining application and approval process.
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Purpose of the M4SD programme

Although its share of economic activity has declined, mining remains an extremely important
component of the South African economy. However, despite all the benefits of mining, it is widely
known and acknowledged that the industry is riven with corruption.

The aim of this phase of the programme is to identify the systemic, regulatory and institutional
vulnerabilities to corruption in awarding mining and mining-related licences, permits and contracts and
to assess the specific corruption risks created by these vulnerabilities. This report presents the main
findings from the study and the results of the corruption risk assessment.

A number of vulnerabilities in the mining chain may arise from the application process related to the
granting of mining rights, prospecting rights and mining permits and these vulnerabilities may in turn
give rise to corruption and maladministration.

We have therefore identified this application process and a close examination of these vulnerabilities
as the focal point of our research. By examining, assessing and exposing potential vulnerabilities in the
application process and assessing the risks derived from these vulnerabilities, it is intended that this
report will enable the public to participate in the preventing and combating of resultant corruption.

This research is aimed at the promotion of accountability and transparency in a mining application
process, a process which has not been given sufficient attention by civil society and state actors but
which may create a significant opportunity for reform.

Structure of Research Report

This report begins with a short discussion of the research methodology, followed by a brief analysis of
the history of the South African mining sector with reference to applicable legislation. The scope of the
research and reasons for further refinement of the research focus is then followed by an in depth
analysis of the vulnerabilities which give rise to corruption risks and a discussion of those risks.

Methodology: MACRA Tool*

The analysis in this report is based on the research method contained in the Mining Awards Corruption
Risk Assessment (MACRA) Tool (Nest 2016), which was created by Tl to provide a consistent, clear and
robust methodology for identifying and assessing corruption risks in the twenty countries participating
in the M4SD Programme. The MACRA tool builds on TI's experience with corruption risk assessment in
other fields such as National Integrity Systems and other mining and extractive sector instruments,
indices and resources.
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Experts from multilateral institutions, major international non-governmental organisations and
industry bodies provided valuable feedback in the development of the MACRA tool.

The first part of the risk assessment involves data collection and analysis. The MACRA tool is used to
create a map of the awards process as set out in law, official guidelines and policy in order to
systematically collect information about the practices in implementing the process and relevant
contextual factors. An analysis of the mining award process, practice and context is used to identify
vulnerabilities which may give rise to corruption. Vulnerabilities are defined to mean systemic,
regulatory, institutional or other weaknesses that create risks of corruption that then undermine the
lawful, compliant and ethical awarding of licences, permits and contracts.

The tool is then used to identify and assess the specific corruption risks created by these vulnerabilities
by analysing eighty-nine (89) common risks relating to five different risk factor categories. These are
corruption risks originating in:

the process design

process practice

contextual factors
accountability mechanisms, and

vk N e

the legal and judicial responses to corruption.

In line with the tool, each corruption risk is assessed by analysing evidence of the likelihood of it
occurring and of its potential impact.

The final stage of the analysis is risk prioritisation. The priority risks are those corruption risks that we
will seek to mitigate or manage. The results of the risk assessment are the primary input into this
determination, but other matters such as the national chapter’s capacity to take action, the resources
required and potential for stakeholder collaboration are also important considerations.

Corruption Watch engaged with the following groups within the sector: civil society; academics;
mining lawyers; mining companies; The National Chamber of Mines (chamber); investigative
journalists; government; the South African Human Rights Commission (SAHRC) and community
members affected by mining activities.

Annexure 1 to this report contains a list of the stakeholder engagements, documenting the dates of
interviews, designations of the interviewees, location and purpose of the engagement.
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Mining in South Africa

South Africa’s transformation from an agricultural economy into the most industrialized nation in
Africa began in the Witwatersrand Basin in the late 19th century: “The discovery of the Witwatersrand
goldfields in 1886 was a turning point in the history of South Africa. It presaged the emergence of the

modern South African industrial state.”’

The world’s largest diamond deposits had been already
discovered in the 1860s, around the area that later became known as the city of Kimberley in the

Northern Cape Province.

Historically, South Africa’s mining industry has been at the heart of the economy’s development, and
the country is marked as not only one of the most competitive countries in the international mining
industry, but also as one of the most natural resource-rich nations in the world. In fact, the industry
has played a key role in attracting foreign investment and developing leading global enterprises, and
remains South Africa’s most analytically observed economic sector.?

In many ways South Africa’s political, social and economic landscape has been shaped by mining, given
that for so many years the sector has been the backbone of the country’s economy

Although gold, diamonds, platinum and coal are the most well-known amongst the minerals and
metals mined, South Africa is extremely well-resourced with mineral resources, with some of the
largest reserves of the platinum group metals (PGMs), gold, chromite, manganese, vanadium and
refractory minerals (alumina-silicates). In addition to these, there are large resources of coal, iron ore,
titanium, zirconium, nickel, vermiculite, phosphate and many other minerals.>

! Government Communication and Information System 2012, p. 21.
2 Ibid.
* Pocket Guide to South Africa 2012/2013 Mineral Resources.pg 150-154.
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Legal and Policy Framework

National legislation

South African mining law is regulated by the Mineral and Petroleum Resources Development Act®
(MPRDA), which is the primary piece of legislation dealing with the right to conduct inter alia:
reconnaissance, prospecting and mining operations. The MPRDA places all mineral and petroleum
resources in South Africa in the hands of the state, which means that the state is the custodian of all
mineral and petroleum resources, and is responsible for allocating mineral authorizations under the
MPRDA. According to section 3 of the MPRDA: Mineral and petroleum resources are the common
heritage of all the people of South Africa and the State is the custodian thereof for the benefit of all
South Africans.”

The state entity responsible for mineral authorisations and for the governance of the mining industry
in South Africa is the Department of Mineral Resources (DMR) under the executive leadership of the
minister of mineral resources (the minister). Its head office is situated in Pretoria and each of South
Africa’s nine provinces or regions has its own DMR office, headed by a regional manager. Section 3
goes further to provide that the minister (acting on behalf of the state), may: grant, issue, refuse,
control, administer and manage any reconnaissance permission, prospecting right, permission to
remove, mining right, mining permit, retention permit, technical co-operation permit, reconnaissance
permit, exploration right and production right.®

The MPRDA also states that the holder of a mining right’, prospecting right® or mining permit® is
prohibited from mining without an environmental authorisation and without giving the landowner of
lawful occupier of the land at least 21 days’ written notice of intention to exercise allocated rights.°

It is noteworthy to mention that the MPRDA does not legally require that a water use license be
obtained before mining/prospecting operations begin. However, under the National Water Act it is a
criminal offence to commence with a water use that requires licensing without the necessary water
use license. In this regard, since the establishment of the One Environmental System (OES) in 2014, an
important component of the MPRDA provides that: Any person who wishes to apply to the Minister for
a mining right, prospecting right or mining permit must simultaneously apply for an environmental

authorisation and must lodge the application at the office of the Regional Manager.

% Act No. 28 of 2002 (MPRDA).

> Section 3 of the MPRDA.

® Section 3(2)(a) of the MPRDA.
7 Section 22 of the MPRDA.

® Section 16 of the MPRDA.

? Section 27 of the MPRDA.

1% section 5A of the MPRDA.
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In terms of the MPRDA, the minister is able to delegate his powers to the director-general and or the
deputy director-general, who are able to take various decisions as delegated by the minister.'* Upon
the granting of a right or permit, the right is then executed and registered with the Mineral and
Petroleum Titles Registration Office.

The MPRDA also stipulates that if a regional manager receives more than one application for a
prospecting right, a mining right or a mining permit, in respect of the same mineral and land, the
application should be considered in the order of the dates upon which it was received. If they are
received on the same day, the regional manager should give preference to applications from
historically disadvantaged persons.12

This aspect of the law, known as the first come first served principle, has often resulted in litigation by
contending applicants.

Former president Kgalema Motlanthe chairs a panel of 17 people who have been mandated by
Parliament to probe legislation and the effects of such legislation on the South African people, more
especially with regards to poverty, inequality, social cohesion and other social ills. When asked about
the MPRDA, the former president said that the system only favours a few, considering that it took
almost eight years to get a greenfields mining project to operational stages, and thus it is evident that
only people with available resources can follow through with these processes.

Motlanthe went on to state that the legislation is structured in such a way that it is disadvantageous to
communities.*®

Mining Charter

One of the objectives of the MPRDA is to redress historical, socio-economic inequalities and to ensure
broad based and meaningful participation of black persons in the mining and minerals industry. In
particular, section 100 (2) (a) of the MPRDA provides for: ...the development of the broad-based black
economic empowerment charter for the South African mining and minerals industry as an instrument to
effect transformation...**.

The Mining Charter is a unique feature of the legislation governing the mining sector and is seen as an
instrument to effect transformation with specific targets in the mining industry in South Africa. Failure
to comply with the charter amounts to an offence which could result in a fine or imprisonment. >

" section 103 of the MPRDA.

12 section 9 (b) MPRDA.

B Kgalema panel not keen on laws in mining, 26 July 2017, Bianca Capazorio, Business Day. Available at
www.Businessday.co.za

! Broad-Based Black Socio-Economic Empowerment Charter For The South African Mining And Minerals Industry, 2017
June 2017, available at: http://pmg-assets.s3-website-eu-west-1.amazonaws.com/1/FinalCharter.pdf

' Section 98 and Section 99 of the MPRDA.
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In 2015, government initiated its third®® review process in order to strengthen the efficacy of the
Mining Charter. The provisions of the recently finalised Mining Charter of 2017 are harmonised with
the provisions of the Broad-Based Black Economic Empowerment (BBBEEE) Act'’, the Codes of Good
Practice (DTI codes), the Employment Equity Act’®, and other relevant regulatory frameworks.*

In June 2017 the minister of mineral resources, Mosebenzi Zwane, released the 2017 Mining Charter:
An Instrument of Change: Giving Practical Expression to Radical Economic Transformation.?’ It is
noteworthy to mention that the Chamber of Mines has challenged the new charter, due to, among
other reasons, a lack of effective and meaningful consultation in respect of the development and
finalisation of the charter.

Subsequent to the minister’s publication of the new mining charter, the Chamber of Mines, which
represents 90% of the mining industry, brought an urgent application to interdict Zwane, his delegates, the
DMR and its officials from implementing and applying the charter "in any way, directly or indirectly".
pending the finalisation of a judicial review application.21

Following the urgent application brought on 14 July 2017, an agreement was reached wherein the
minister and the DMR undertook not to apply the provisions of the new charter pending the outcome
of the interdict application. In addition, in the event of a breach of the above undertaking, the chamber
may set down the interdict for hearing by giving the minister 48 hours’ notice. It is anticipated that the
hearing date for the interdict application will be in September 2017.

The minister recently published a notice in the Government Gazette (using section 49 of the MPRDA%),

advising of his intention to impose a moratorium on the following applications:

e ‘the granting of any new application for a prospecting right and mining right in terms of
sections 16 and 22 of the MPRDA;

e the processing of applications for renewal of a prospecting right and renewal of a mining
right in terms of sections 18 and 24 of the MPRDA; and

'® The First review was initially done in 2009 and then subsequently in 2014.

" Act No. 53 of 2003

*® Act No. 55 of 1998

' DMR Annual Report 2015/2016 available at: http://www.dmr.gov.za/publications/annual-report.html

% Address By The Minister Of Mineral Resources, The Honourable Minister Mosebenzi Zwane, Mp on The Occasion Of The
Release Of The Mining Charter, 2017 15th June 2017, available at: http://pmg-assets.s3-website-eu-west-
1.amazonaws.com/1/FinalSpeech.pdf

! How Zwane has overstepped the mark with mining rights moratorium, Businesslive.co.za, 20" July 2017, Jonathan
Veeran.

?2 Section 49 of the MPRDA stipulates that the minister, after inviting representations from relevant stakeholders, may;
prohibit or restrict the granting of any reconnaissance permission, prospecting right, mining right or mining permit in
respect of land identified by the minister for such period and on such terms and conditions as the minister may determine;
and restrict the granting of any reconnaissance permission, reconnaissance permit, prospecting right, mining right or mining
permit in respect of a specific mineral or minerals or class of minerals identified by the minister for such period and on such
terms and conditions as the minister may determine.
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e the granting of applications in terms of section 11 of the MPRDA."*

The above moratorium will, however, not apply to applications for new rights, renewal of existing
rights and applications under section 11 of the MPRDA, which have been received and or accepted
before 19 July 2017, subject to the condition that such applications, if granted, will not immediately be

|124

subject to the requirements of Mining Charter Il The minister granted interested and affected

stakeholders until 4 August to submit representations to his deputy director-general.

According to the Democratic Alliance (DA), the decision by Zwane to freeze the issuing of new mining
and prospecting licences shows that the ANC would prefer to halt all mining activities in the event that
there is no share for its politically connected.” The DA goes on to point out the fact that 9-million
South Africans are without work, and closing the door on new business is irresponsible of the minister,
as this moratorium will adversely impact the growth of the mining sector and will chase investors
away.?® Nicola Jackson, a partner at the law firm Fasken Martineau, told Business Day: "The section
relied on requires the minister to identify the land, specific mineral or class of minerals. It does not
permit a blanket moratorium in respect of applications for the entire country and in respect of all

minerals, effectively halting the entire mining industry."27

Chamber of Mines president Mxolisi Mgojo has stated that the above moratorium demonstrates the
DMR leadership’s disregard for the current crisis in the mining sector, and that a moratorium may have
negative implications on the viability of already struggling mining companies, together with the high
number of jobs that could be lost as a direct consequence.28

A further comment from the chamber was made by Tebello Chabana, the senior executive of
transformation, who noted that: “The failure of the minister to disclose any information as to the
reasons why he intends imposing the proposed restrictions or what legitimate objective they will fulfil
leads to the reasonable and inevitable conclusion that his purpose in imposing the restrictions is not a

bona fide one and that he has some undisclosed ulterior motive.”?

> How Zwane has overstepped the mark with mining rights moratorium, Businesslive.co.za, 20" July 2017, Jonathan
Veeran.

** Ibid 23.

23 7wane’s moratorium on mining licences an attempt to bully mining sector, www.da.org.za ,20 July 2017.

% Ibid 25.

77 All Mining Transactions have been halted by Zwane, www.huffingtonpost.co.za, 20 July 2017.

%% chamber of Mines shocked by Zwane’s alleged moratorium on mining right applications, The Citizen, 3 August 2017.
Available at: http://citizen.co.za/news/south-africa/1597102/chamber-of-mines-shocked-by-zwanes-alleged-
moratorium-on-mining-right-applications/

*® Chamber steps up legal war on Zwane, Business Day, Allan Seccombe, Wednesday 26 July 2017. Available at
www.businessday.co.za
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The scope of the research

The scope of this research is limited to mining permit applications, mining right applications,
prospecting right applications and environmental authorisations. We chose to examine only these
processes after consulting experts in the field and conducting thorough desktop research. South Africa
has a national legislative system; thus our research area is not confined to one particular province as
may be the case in many other jurisdictions. We also did not consider any mining processes involving
the extraction of oil and gas, as those processes fall outside the boundaries of this research project.

Transfer of mining rights

It is important to note in relation to the transfer of mining rights — an important and relevant process
for purposes of this research — that an in depth analysis on the transfer of mineral rights has not been
carried out. However, the way in which mining rights are transferred within the South African context,
is one worth mentioning briefly.

The transfer of mining rights from one entity to another is governed by section 11 of the MPRDA,
which states that one cannot transfer, cede, let, sub-let, assign or alienate the right without the written
consent of the minister. However, for the change in controlling interests of listed companies, the
written consent of the minister is not required, and so these types of transactions are not transparent
or open to public scrutiny.

When mineral rights are transferred, the amount for the financial provision can change — mining
company X may estimate the closure costs to be a certain amount, and the buyer may make provision
for a smaller amount, even though the physical impact of the mine has not changed. This type of
transfer can be approved by the DMR, despite having severe impacts on the environment and the likes.

There is, in fact, no legal obligation on the minister to consider the socio-economic impacts of the
transfer. Also, there is unfortunately no provision in the MPRDA for public participation and as a result
there is no transparency when such transactions take place.

According to Catherine Horsefield of CER, “It more often than not happens that large multinational
mining companies mine most of a resource on a particular parcel of land and thereafter sell their
mining rights to lesser known, less established mining companies. It is not a legal requirement for there
to be public participation for the transfer of a mining right, and as a result many of these transfers take
place unnoticed. These smaller companies then mine what is left of the resource and cannot afford to
clean up —the result is that they either go into [business rescue, winding-up (liquidation)] or deregister.

Environmental rehabilitation of the abandoned mines then falls to the state.”*°

30 Centre for Environmental Rights, Newsflash: Mining Minister agrees to disclose De Beers’ Namaqualand Mines records to
Conservation South Africa, September 2015, available at: http://cer.org.za/news/newsflash-mining-minister-agrees-to-
disclose-de-beers-namaqualand-mines-records-to-conservation-south-africa ,September 17, 2015.
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In a case regarding the sale by De Beers of its Namaqualand mines to Trans Hex, civil society
organisation Conservation SA brought the matter to the Western Cape High Court so that De Beers
may be ordered to disclose documents relating to the sale of their mining right.>! The said documents
indicate that the financial provision for environmental rehabilitation, after the sale, may allegedly have
been reduced by as much as 70%.%? This is an example of a case where civil society intervention
allowed for public scrutiny of this type of transaction. Such transactions can have severe impacts, and
this case also shows how, without public scrutiny, such types of transactions more often than not go
unnoticed owing to a lack of transparency.

Examined application processes

Each of the four processes is dealt with separately under the headings below and in order to clearly
depict each process, a diagram/flowchart has been included to set out the step-by-step legislative
process.

The diagrams depict the legislative processes set out in the MPRDA and NEMA (official process)
compared with the way the process unfolds in reality (actual process). This dual illustration highlights
the extent to which the actual process deviates from the official prescribed process.

In order to establish the extent and nature of this deviation, Corruption Watch hosted a roundtable
focus group discussion on 7 February 2017, as a side event to the 8™ Alternative Mining Indaba in Cape
Town, South Africa. The 22 roundtable participants included various stakeholders, ranging from mining
communities, civil society, community members, academics and lawyers, all of whom encounter the
deviations from official process on a daily basis in relation to the work that they are engaged in.

Application for a mining permit

A mining permitis a document issued by the DMR which allows the holder to conduct small-scale
mining operations. It must be noted that mining permits are only issued where the particular area does
not exceed five hectares and if the mineral can be mined optimally within a period of two years.>* A
mining permit should be submitted together with an application for environmental authorisation.>* A
mining permit may be renewed for three periods, each of which may not exceed one year, and may

! Ibid 21.

* Ibid 22.

3 Section 27 of the MPRDA.

** Section 27(2) of the MPRDA.
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not be transferred, ceded, let, sublet, alienated or disposed of. It may however, be encumbered or

mortgaged for the purpose of funding or financing, but only with the minister’s consent. >

Step by step process for a mining permit application36

1.

An application is made online via the online portal, known as SAMRAD (South African Mineral
Resources Administration System);

In accordance with the MPRDA, an application for environmental authorisation should be made
simultaneously online, (environmental authorisation will be dealt with below);

If the applicant does not have all required documents, the application will be rejected;

3.1 If the application meets the requirements (all documents, and there is no other permit
holder), the application is accepted and the applicant is notified that the application has
been accepted for consideration.

The applicant is required to consult with the land owner, occupier or interested and affected
party and is required to submit environmental reports;
The regional manager is required to issue a section 10 notice:

a. Inthe event of an objection, the objection is sent to RMDEC

b. Application is either accepted or rejected at RMDEC
The regional manager must ensure compliance with section 27 and send the application to the
minister for consideration;
The minister can grant or reject the application.

Infographic for a mining permit application

The aforementioned narrative of the legislative process for a mining permit is depicted in the

infographic below. The actual practices, which give rise to vulnerabilities in the application process, will

be dealt with in more detail in the section which deals with vulnerabilities.

** Section 27(8) of the MPRDA.
% Section 27 of the MPRDA.
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Diagram 1
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Application for prospecting right and mining right

Prospecting right

Chapter 1 of the MPRDA describes prospecting as “intentionally searching for any mineral by means of
any method which disturbs the surface or subsurface of the earth, including any portion of the earth
that is under the sea or under other water; or in or on any residue stockpile or residue deposit, in order
to establish the existence of any mineral and to determine the extent and economic value thereof; or
in the sea or other water on land.”*’

A prospecting right is valid for five years, and may be renewed for a period of no longer than three
years.38 An ordinary prospecting right is granted by the minister upon application, if the requirements
of section 17 of the MPRDA are met. Section 104 (1) of the MPRDA also provides for the granting of
“preferential right to prospect or mine” to a traditional community to prospect on community land.

A unique aspect of prospecting rights is the use it or lose it principle which states that the holder of a
prospecting right should commence with prospecting activities within 120 days from the date on which
the prospecting right becomes effective.®® Furthermore, according to section 20 of the MPRDA, the
holder of a prospecting right may only remove and dispose of any mineral found during prospecting
operations in quantities as may be required to test, identify or analyse it.

The holder of a prospecting right must also obtain the minister's written permission to remove and
dispose of diamonds and bulk samples of any other minerals found during prospecting operations.*
This is a provision which is unique to prospecting rights and one which could easily be manipulated
because removed bulk samples could be sold commercially without the minister’s consent.

The legislative requirements for the granting of a prospecting right are set out in section 17 of the
MPRDA. If the minister refuses to grant such a right, he or she must “within 30 days of the decision, in
writing, notify the applicant of the decision with reasons...the Minister may delegate her power to
grant or refuse an application for a prospecting right to the Deputy Director-General of Mineral

Development”.*!

Once granted a prospecting right, the holder of the right must register it at the Mining Titles office.*?

*” section 1 of the MPRDA.

%8 Section 18(4) of the MPRDA.

* Section 19(2)(b) of the MPRDA.

*% Section 20 of the MPRDA.

* Section 103 (1) of the MPRDA; Delegation of Powers by the Minister of Minerals and Energy to Officers in the Department
of Minerals and Energy of 12 May 2004.

*2 Section 19(2)(a) of the MPRDA.
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Mining right

According to the MPRDA, mining refers to the “mining of any mineral, in or under the earth, water or
any residue deposit, whether by underground or open working or otherwise and includes any

operation or activity incidental thereto, in, on or under the relevant mining area”*?

A mining right comes into effect on the effective date on which the right is executed.** It may be
reviewed for further periods, not exceeding 30 years at a time.*” The application for a mining right will
be granted if the legislative requirements as set out in section 23 of the MPRDA are met. If the minister
refuses to grant the mining right he should notify the applicant of his decision within 30 days with
reasons.

Below is a narrative of the legislative procedure for both a prospecting right and a mining right
application, followed by an infographic depicting both processes;

Step by step legislative process for a prospecting/mining right application

1. An application is made online via the online portal, known as The South African Mineral
Resources Administration System (SAMRAD);

2. In accordance with the MPRDA, an application for environmental authorisation should be made
simultaneously online (environmental authorisation will be dealt with below);

3. If the applicant does not have all the required documents, the application will be rejected;

3.1 If the application meets the requirements (all documents, and no other permit holder),
the application is accepted and the applicant is notified that the application has been
accepted for consideration.

4. The applicant is required to consult with the land owner, occupier or interested and affected
party and is required to submit environmental reports;
5. The regional manager is required to issue a section 10 notice:
a. Inthe event of an objection, the objection is sent to RMDEC
b. Application is either accepted or rejected at RMDEC
6. The regional manager must ensure compliance with section 17 (prospecting) and section 23
(mining right) of the MPRDA and must send the application to the minister for consideration;
7. The minister can either grant or reject the application.

Infographic for a mining right and prospecting right

The step by step legislative process for both a prospecting right and a mining right is depicted in the
infographic below. Because the processes are similar, the same diagram is used to showcase both
processes. The diagram depicts the legislative or official process alongside the actual practice. The

* Section 1 of the MPRDA.
* Section 23(5) of the MPRDA.
% Section 24(4) of the MPRDA.
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actual practices which give rise to vulnerabilities in the application process will be dealt with in more
detail in the relevant section below.

Diagram 2
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Environmental authorisation application

Following the implementation of the One Environmental System, environmental authorisation
applications are dealt with under the National Environmental Management Act, 1998 (NEMA) read
with the Environmental Impact Assessment (EIA) regulations and the various listing notices.*®* NEMA
sets out environmental management principles*’ that should guide environmental decision-making
throughout the mining life cycle.

Environmental authorisations (EAs) are required for prospecting and mining operations. Because
mining operations cannot take place without an EA, it is imperative to include EAs within the scope of
this research report.

The activities which require EAs are set out in listing notices published in terms of section 24(2)(a) of
NEMA.*® EA applications made in respect of activities listed in listing notice 1 must be accompanied by
a basic assessment report and activities listed in listing notice 2 must be accompanied by a scoping and
environmental impact assessment report. It must be noted that a scoping and environmental impact
assessment report is more cumbersome than a basic assessment report.

For all of the aforementioned activities, applicants are also required to submit specialist reports (such
as reports by geo-hydrologists, wetland specialists, biodiversity specialists and heritage specialists),
draft environmental management programmes, closure plans and financial provision.

Step by step process for applying for an environmental authorisation

1. An application is made online via the online portal, known as SAMRAD (South African Mineral
Resources Administration System);

2. Upon acceptance of the online application, the DMR instructs the applicant to submit relevant
environmental reports and to give notice to interested and affected parties to submit
comments on the application (section 10 notice);

*Different processes are then followed depending on whether it is a prospecting right or
a mining right/permit; these will be dealt with separately and in turn below:

Prospecting right or mining permit

1. A basic assessment process is followed:
a) Applicant must submit an environmental management plan (EMPR), and a basic assessment
report (BAR);
b) A meeting is held with interested and affected parties to comment on the draft EMPR and
BAR;

*® Government Gazette No. 40772.

¥ See s 2(4) of the NEMA.

*® See activities 20 (prospecting right) and 21 (mining permit) in Listing Notice 1 and activities 17-22 (mining right,
exploration right, the removal and disposal of minerals, production right and the primary processing of a petroleum
resource) in Listing Notice 2.
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c) The draft reports are submitted to the DMR for consideration;
d) Environmental authorisation is either accepted or rejected;
e) Appeals are made to the Department of Environmental Affairs.

Mining right

1. Ascoping and environmental impact assessment process is followed:

a) Adraft scoping report (DSR) is made available to all registered and interested and affected
parties and a meeting is held for comments to be made;

b) The DSR, together with comments made by interested and affected parties, is submitted to
the DMR for consideration;

c) The DSRis either accepted or rejected and the interested and affected parties are notified
thereof;

d) Upon acceptance, the applicant is instructed to submit an EMPR and an environmental
impact assessment report (EIAR);

e) A meetingis held with interested and affected parties to comment on the draft EMPR and
BAR;

f) The draft reports are submitted to the DMR for consideration;

g) Environmental authorisation is either accepted or rejected;

h) All appeals are made to the Department of Environmental Affairs

Appeals

Any decision to either grant or refuse the requested EA may be appealed to the Department of
Environmental Affairs (DEA). It is relevant to note that appeals regarding EAs are made to the DEA and
not to the DMR. The Centre for Environmental Rights (CER) has in the past argued (and continues to
argue) that the function of processing and taking decisions relating to environmental authorisation
applications should be performed by the Department of Environmental Affairs (DEA) and the various
provincial departments responsible for environmental affairs.

CER argues further that the DEA is in a better position to take all decisions on environmental
authorisation applications as opposed to the DMR, whose core mandate is promoting the extractive
industry.49

Infographic for environmental authorisation

The step by step legislative process for environmental authorisations is depicted in the infographic
below. The diagram depicts the legislative or official process alongside the actual practice. The actual

* zero Hour, by CER, May 2016 available at: http://cer.org.za/wp-content/uploads/2016/06/Zero-Hour-May-2016.pdf).
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practices which give rise to vulnerabilities in the application process will be dealt with in more detail in
the relevant section below.

Diagram 3
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Vulnerabilities in the application processes

Key vulnerabilities, identified through the research process involving informant interviews, focus group
discussions, analysis of legislation and secondary literature, are dealt with below.

To identify vulnerabilities, each stage of the application process was examined and the design of the
different processes was also analysed. Note that the vulnerabilities identified below apply to all four
processes discussed within the scope of this research (mining permit, mining right, prospecting right
and environmental authorisation). Each will be discussed separately and in turn below.

The identified vulnerabilities are as follows:

Y

Online application system (SAMRAD);

Timeframes;

Community consultations;

Section 10 notices;

Regional Mining Development and Environmental Committee (RMDEC);
Delegation of authority;

Social and labour plans (SLPs);

One Environmental System;

YVV VYV VVYVYVYY

Environmental impact assessments;

Online application system (SAMRAD)

South Africa’s mining awards process is managed by SAMRAD, a system which provides for all
applications to be submitted electronically. In practice, SAMRAD does not always function as it is
meant to. In a Parliamentary Monitoring Group meeting held on 8 March 2017, Ms Nkambule, chief
director for mineral regulation at the DMR, stated: “Measures have been put in place to address the
challenges that might arise from non-access to the SAMRAD system, hence there is still a chance to

allow manual lodgement of applications".50

The fact that manual lodgement of applications is still possible despite the introduction of SAMRAD, is
a clear vulnerability within the application process. This was evident in a widely publicised case
involving Sishen Iron Ore Company, AMSA and ICT.>! The case went as far as the Supreme Court of
Appeal, but involved high court battles alleging fraud, forgery and corruption over the manual lodging
of their respective applications at the DMR’s Kimberly regional office.*?

*%https://pmg.org.za/committee-meeting/24103/;

> Minister of Mineral Resources of the Republic of South Africa and Others v Sishen Iron Ore Company (pty) Ltd and
Another (394/12) [2013] ZASCA 50; 2013 (4) SA 461 (SCA); [2013] 3 All SA 270 (SCA) (28 March 2013).

>% ‘Concourt puts Sishen Mining Rights Dispute to Bed’, Mail & Guardian, by Lionel Faul,12 December 2013. Available at:
https://mg.co.za/article/2013-12-12-concourt-puts-sishen-mining-right-dispute-to-bed
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In an interview with mining house A, we were advised that SAMRAD’s dysfunctionality sometimes
causes the granting of double rights and applicants have to resort to litigation to settle such a
dispute.53 Mining lawyer and expert Peter Leon corroborated this story. He stated that: “SAMRAD is a
credible initiative, but it has not had the desired effect of streamlining the application process and may

have the opposite effect of inhibiting further growth of an already stressed mining sector.” >*

Our engagement with a source from the DMR, who preferred to remain anonymous, pointed to the
fact that the MPRDA has not been amended to include a provision for applications to be lodged on
SAMRAD. In fact, the MPRDA still states that applications should be lodged at the office of the regional
manager. The source noted that despite the fact that SAMRAD was intended to curb corruption, it has
not had this desired effect, as double, triple and sometimes even quadruple licenses are still being
granted over the same mineral deposit. The source stipulates that the reason for this could be due to
the fact that the DMR is either ill-informed, or that the system administrator is not updating the
SAMRAD system to include approved applications.

The DMR source spoke of a system specialist (also known as the GIS specialist) who deals with reports
in terms of mineral information and may sometimes unlawfully disclose information about where
minerals are geographically located. Furthermore, the DMR relies on the credibility of the system
specialist, who can easily provide false information: “...the system is even being manipulated to suit
‘friends’, and cash and cars are being exchanged, with not only the system specialist but with other
internal individuals.”

The DMR source pointed out the very interesting fact that sometimes internal applicants (DMR staff),
have interests in mining activities and are able to manipulate the coordinates on the system to suit
themselves (with the assistance of the system specialist).>

There is, however, an upside to the use of SAMRAD. For instance, the system can track which staff
member made changes on the system or who altered particular details.”® This feature could thus assist
in tracking corruption.

There is also a hotline for internal investigations/maladministration, known as the special
investigations unit, (telephone: +27 12 444 3740/+27 12 444 3216). However, we did not establish how
well-informed the public is about this hotline.

The evidence cited above confirms that the vulnerabilities which arise from SAMRAD can either be
attributed to human manipulation or to system failure. As the first procedural step into the application
process, these weaknesses in SAMRAD pose a clear vulnerability which applies to all the processes
within the scope of this research.

>* Interview held with Mining Company A on the 10" March 2017.
** ‘Concerns that South Africa’s Flawed Online Mining Cadastre Portal could be Constricting an already Stressed Mining
Sector’ 2012-11-30; Mining Weekly.
ZZ Meeting with anonymous official from the DMR May 2017.
Ibid.
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Timeframes

The MPRDA provides specific timeframes for the processing of applications to enable applicants to
estimate the length of processing time as well as to guide investors on the turnaround periods for their
investments.

Research revealed that the legislative timeframes stipulated in the MPRDA are, more often than not,
not adhered to. The reason varies from a lack of capacity at the DMR and system failures to unlawful
conduct. Below are different sources of evidence obtained from our research, stipulating challenges
with regards to the issue of timeframes.

In our expert interview with well-established mining lawyers,>’

it was stated that time periods for
processing applications in South Africa need to be more stringent. They also pointed out that other

countries, like Botswana, have a rapid turn-around time which is beneficial to investment.

This issue was addressed during a Parliamentary Monitoring Group meeting, where Ms Nkambule of
the DMR, stated that: “Some measures have been put in place to improve the turnaround times in the
application process. Among these is the investment one stop shop, capacity building workshops on the

application process, the OES, and continuous improvement of the legislation framework”.®

Our interview with a senior executive at the National Chamber of Mines also confirmed that legislative
timeframes are not adhered to, and as a result, many companies take the regulator to court, using the
Promotion of Administrative Justice Act (PAJA)>® in order to get them to comply with timelines.®°

In our interview with mining company B, the official confirmed the long delays when applications are
processed at the DMR. He stated that more often than not, one has to speak to a staff member
internally in order to get an application processed. He also advised that mining company B has stressed
to the DMR that there is a need for strict timelines for approval.61

Our engagement with the anonymous source from the DMR also raised an interesting issue with
regards to timeframes. The source stressed the fact that timeframes are not properly regulated, and
that there are different interpretations of the law across the different regional offices. For instance, the
law stipulates that within 14 days of receipt, the regional manager must notify the applicant of the
acceptance of an application. However, this is sometimes interpreted to mean that only if the regional
manager decides to accept the application, should he inform the applicant within 14 days. The result of
such an interpretation means that it can take the regional manager an unspecified amount of time to
decide to accept the application, and only after he has decided is he obliged to inform the applicant

>’ Interview held on 12 December 2016; Johannesburg.

8 Parliamentary Monitoring Group Minutes 8 March 2017. Available at https://pmgq.org.za/committee-meeting/24103/;
>® Act 3 of 2000.

60 Meeting with a Senior Executive at the Chamber of mines; 13 December 2016.

ot Meeting with Official at mining company B on 12 April 2017.
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within 14 days. This is a deviation from the original meaning of this provision, which is to accept an
application 14 days after receipt of same.

We were advised further by the anonymous source that there are several provinces with a backlog of
applications. In Mpumalanga in particular, there is a huge backlog of applications, with almost 600
applications awaiting consideration. The source revealed that unfortunately, it depends on who is
supporting your application (whether internally at the DMR or externally), as there are applications
dating back to 2012 that have not been accepted or rejected, yet unbeknown to the applicant, have
been sent to registry. Furthermore, if a staff member is absent from work, files can be taken from that
member’s office to prevent an application from being processed; or if a staff member intends to
sabotage a particular application they will merely file it without accepting or rejecting the
application.®?

The aforementioned evidence, obtained from a variety of sources, indicates that non-adherence to
legislative timeframes is a weakness within the application process, and the delays (whether cause by
capacity constraints or deliberate mal-intention), may result in corrupt activity.

Community consultations

South African mining law requires mining companies to engage in public consultations while to
acquiring a prospecting right, a mining right and or an environmental authorisation. However, the term
‘consultation’ does not refer to consent, and as a result these consultation processes can be said to
merely be procedural. Furthermore, there is a vast imbalance in terms of knowledge resources, wealth
and power that underpin such engagements, and most communities are intimidated by the level of
expertise presented by corporations at such gatherings.®®

When mines hold compulsory EIA meetings with communities, the representative of the particular
corporation has high level environmental, geographical, geological and hydrological knowledge,
whereas in contrast, the communities have low levels of literacy and hardly any tertiary education.®*

The MPRDA contains limited provisions relating to mining communities. Under its chapter 2, MPRDA,
mining companies must notify and consult “with the land owner or lawful occupier of the land in
question.” Although the MPRDA has broad commitments to the well-being of communities, in contrast

62 Meeting with anonymous official from the DMR May 2017.
% Badenhorst PJ and Olivier NNJ, Host community and competing applications for prospecting rights in terms of Mineral
and Petroleum Resources Development Act 28 of 2002. See section 10 of MPRDA.
64 .
Ibid.
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it also has some limited provisions pertaining to the actual community consultation process and
notification. ®

There has been criticism surrounding the legal provisions regarding community consultations. This is
because the regulatory scheme in South Africa presupposes a one-size-fits-all model for communities,
despite their different needs and circumstances, and the actual voices of the affected mine
communities are not heard.®® “This challenge is directly related to the difficulties in defining
‘indigenous peoples’ and ‘previously disadvantaged communities’ in the South African context, and

which ultimately makes it difficult to design laws that effectively benefit these groups”.®’

There has been important case law on the issue of community consultations in South Africa. For
instance, the case of Bengwenyama Minerals Pty Ltd.%® dealt with many issues, but the one of
relevance to this particular section of the report is how Genorah Resource’s application for prospecting
was approved by the DMR, and they were requested to submit an environmental management plan, to
consult with the land owner and to consult with any interested and affected parties.

However, Genorah only wrote a letter to the Kgoshi (Chief) informing him of their intentions, and no
actual consultations took place in respect of the prospecting right application or the environmental
management plan. The application for a prospecting right was granted nonetheless. Fortunately, the
actions of Genorah and the DMR were set aside on review, after 10 years of litigation. Their actions are
an example of the complete lack of regard for the law when it comes to community consultations.

We engaged on the subject of community consultations in all our interviews. The organic development
of the research revealed the gravity of the problem in South Africa, and the dire impact it has on
communities. In an engagement with Marthan Theart of the Centre for Environmental Rights, we were
advised that because of the lack of effective community consultations, community members are not
able to voice their concerns about the potential impacts of mining on the environment. This often
leads to licenses being granted without proper consideration of community needs and the
community’s legitimate concerns.®.

A researcher from the Land and Accountability Research Centre said, with regards to community

consultations, that: “Community consultations are often tick-box exercises and do not fulfil their

intended purpose.””®

® A Mandela Institute report ‘Public regulation and corporate practices in the extractive industry’ available Public
Regulation and Corporate Practices in the Extractive Industry; A South—South Advocacy Report On Community Engagement,
By The Mandela Institute, University of The Witwatersrand.

* Ibid 56.

*" Ibid 56.

% £CT39/10(2010) ZACC 26.

& Expert Interview with Centre for Environmental Rights, Marthan Theart & Matome Kapa (9th February 2017).

7 Corruption Watch round table discussion on Mining for Sustainable Development-transparency and accountability in the
awarding of mining licenses, contracts and permits (7th February 2017).
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In 2016 the South African Human Rights Commission hosted a national hearing on the socio-economic
effects of mining on communities.”* During the hearings, it emerged that community members often
get threats or are intimidated by other members of the community, who are illegally benefiting from
mining activities, in order to prevent the community from voicing its opinions or raising concerns
regarding proposed mining activities.

From the above, it is clear that consultation with communities can lack meaning and purpose and
mining companies often merely feel the need to meet their legislative requirement to consult, as
opposed to fulfilling the intended purpose of consultations, which is to ensure the voices of community
members are heard, and their specific needs are addressed. The issue of community consultations is
also defective when it comes to the issue of traditional leadership or chieftainship — this will be dealt
with in more detail below.

As already indicated, the regulatory scheme in South Africa presupposes a one-size-fits-all model for
community engagements, irrespective of specific community need or circumstances. Mining
companies will sometimes only engage with one individual to fulfil their legislative obligations for
public participation, despite the ineffectiveness and futility of such an engagement.72

During a roundtable hosted by Corruption Watch, the subject of community consultations was
discussed at length. Community members gave testimonies of their first-hand experience with mining
companies during community consultations. One participant, a member of a mining community, stated
that: “mining companies come into our community and only engage with the Chief/’Kgoshi’, they don’t
consult any community members, and they pay him a lot of money and give him shares in the mining
company. The community does not benefit from this money at all, and we only see the traditional

leader and his family getting more rich.””®

In a report received by Corruption Watch, the issue of traditional leadership surfaced, and we were
advised that mining companies are able to enter into agreements with individuals as opposed to
engaging with the community as a whole or with the lawful land owners. This was confirmed by an
article published in the Sowetan, which stated that apparently in most mining affected communities
where there are traditional authorities, there are mining companies entering into private deals with
traditional authorities on behalf of the whole community.”*

In an interview with mining company A, it was indicated that traditional leadership is a contentious
issue. The government needs to better regulate the issue of traditional leaders, and the manner in
which mining companies ought to consult with the Council (Kgoro). Mining company A went on to

. Hearing held at the SAHRC on 13 & 14 September 2016.

"2 5outh African mineral law: A historical overview of the State’s regulatory power regarding the exploitation of minerals
Elmarie van der Schyff Faculty of Law North-West University, Potchefstroom Campus.

3 Corruption Watch round table discussion on Mining for Sustainable Development-transparency and accountability in the
awarding of mining licenses, contracts and permits (7 February 2017).

7 Traditional Leaders Fuel Mining Tension, Sowetan, 14 September 2016; PressReader.com
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stipulate that at the moment, mining houses are not sure who the community leaders are, and
legislation does not govern the issue of traditional leadership properly, most likely because
government has failed to streamline the legislation.”

A news article published in the City Press in 2015 affirmed that “...Section 24 of the proposed
Traditional and Khoi-San Leadership Bill, gives traditional councils the power to enter into partnerships
with the private sector in ways that may undermine the customary rights of rural citizens...clears the
way for traditional councils to strike deals that could have massive communal ramifications for local
communities, without consulting them. These could include mining deals, private land developments,

infrastructure projects, road building and so on”.”®

The civil society coalition against the MPRDA argues that communities should have the right to decide
whether or not they want mining on their land and if so, under what conditions. They highlight the fact
that: “The MPRDA allows mining companies to occupy communities’ land, to destroy their
environment and to extract huge amounts of profit while giving communities nothing in return”. These
practices are exploitative and have led to great adversity for affected communities, including forced
removals, ill-health, bad working conditions, and the marginalisation of local communities from
economic opportunities arising from mining activities.”’

The parliamentary mandated panel, chaired by former president Kgalema Motlanthe, has travelled
across all nine provinces in the country and has received more than 1 000 written submissions from
communities. Motlanthe expressed that traditional leaders are asked to give the go-ahead on mining
projects, under the auspices of representing the entire community, and that “..mining companies
merely give the traditional leaders an office or a 4x4 vehicle and the project gets approved.”’®

In an article published by the Mandela Institute on community consultations, it is cited that in South
Africa, mining laws disempower rather than empower local communities. There is a lack of sufficient
information, there are weak legal protections and insufficient mechanisms in place to ensure that
communities not only participate but also benefit from mining. The result is that communities are
unable to hold either the government or mining companies accountable, and are restricted from
pursuing protection of their rights and interests’”.

7> Meeting with Mining Company A (10 March 2017).
76 Democracy for rural people under threat; City Press, 2017-01-15, News24.com

7 https://www.wits.ac.za/news/sources/cals-news/2017/civil-society-coalition-vows-to-fight-mprda.html

78 Kgalema panel not keen on laws in mining, 26 July 2017, Bianca Capazorio, Business Day. Available at
www.Businessday.co.za

7 public Regulation and Corporate Practices in the Extractive Industry, A South South Advocacy Report on Community
Engagement, By The Mandela Institute, University of the Witwatersrand, 2017. Available at:
https://www.wits.ac.za/media/wits-university/faculties-and-schools/commerce-law-and-management/research-
entities/mandela-institute/documents/research-
publications/Public%20Regulation%20and%20Corporate%20Practices%20in%20the%20Extractive%20Industry,%20a%20Ma
ndela%20Institute%20report.pdf
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In light of the above sources, it is clear community consultations is a contentious issue in the South
African mining sector. It is an extremely vital part of the application process, with little legislation
governing it, and having detrimental impacts on communities. The issue of mining companies
consulting only with a traditional leader/chief to fulfil their legislative obligation is also an area of great
concern, especially because traditional leaders are notorious for serving their own personal interests
and that of their families above that of the community at large.®° Furthermore, there is a lot of
contention as to who the rightful traditional authorities are within these communities.®!

Section 10 notices

Section 10 of the MPRDA states that within 14 days after accepting an application for a mining permit,
mining right or prospecting right, the regional manager must not only make it known that an
application has been made, but should also call upon interested and affected persons to submit their
comments regarding the application, within 30 days from the date of the notice.

If a person objects to the granting of a prospecting right, a mining right or a mining permit, the regional
manager must refer the objection to the RMDEC for consideration of the objections, and to advise the
minister thereof. Section 10 notices are placed in the government gazette, the local newspaper or the
Magistrates Court. A Section 10 notice must stipulate that the regional manager is inviting all
interested and affected parties to send comments, concerns and or objections to the regional office
within 30 days of the notice.

Our engagement with Marthan Theart, knowledge and information coordinator for the Centre for
Environmental Rights (CER), revealed that both the MPRDA and NEMA require applicants to put up
notices to inform the public of mining activities. Furthermore, section 41 of the EIA regulations82 sets
out the process for notifying the public with regards to environmental authorisations, and section 10 of
the MPRDA sets out the process for notifying the public in respect of mining activities.

Both of these processes are required in order to notify the public so that objections may be raised.
However, applicants have a tendency to follow the public participation process as set out in the EIA
regulations only, without following the section 10 notice as set out in the MPRDA.® CER said they were
unsure of the exact reason for this deviation from the official process but it could possibly be because
the EIA process is more onerous and as a result applicants prefer to only follow the one process.

% See: http://www.lhr.org.za/news/2016/press-release-david-and-goliath-wilgespruit-community-goes-north-west-high-
court-over-thei

* 1bid 70.

# Environmental Impact Assessment Regulations, 2014, in terms of the National Environmental Management Act, 1998 (Act
No. 107 of 1998).

8 Expert Interview with Centre for Environmental Rights, Marthan Theart & Matome Kapa (9 February 2017).

3|Page


http://www.lhr.org.za/news/2016/press-release-david-and-goliath-wilgespruit-community-goes-north-west-high-court-over-thei
http://www.lhr.org.za/news/2016/press-release-david-and-goliath-wilgespruit-community-goes-north-west-high-court-over-thei

Another aspect of Section 10 notices that was brought to our attention was that these notices are
always in English, despite the fact that most community members are unable to read, let alone object
to these notices. At the roundtable held by Corruption Watch,®* many participants said that the
information presented to communities was too technical and complex and presented as bulky English
documents, which no one is able to read. This has the propensity to exclude the illiterate from raising
objections, because they do not understand the nature of the proposed mining operations.

We raised this issue in our engagement with mining company B, who said that: “The issue of what
language the notices or reports are done in is irrelevant. If people cannot read, they can’t read, and
those who can read, can read English also. Even if | publish it in 11 languages, | am still going to get the
same results. It is a criticism that | have always had. If it is in the newspaper they say they don’t have
money to buy a newspaper, if it is on the website they say they don’t have data. Even through SMS,
they say they don’t get it as they don’t have data. Generally speaking, those who are in a position to

understand are able to read English. It is a problem, but is not a very big problem.”%

From the above it is clear that in theory, Section 10 notices are meant to ensure that certain
information is disseminated between mining companies and the community, so that objections may be
raised. However, this does not take place in practice, either due to unofficial processes taking place or
the inability of communities or interested and affected parties to understand the nature of Section 10
notices. This argument was contested by mining company B as depicted above, as well as by the official
from the DMR who stated that there are mayors and chiefs who are literate and are able to
disseminate this information to the community at Iarge.86

It is apparent from the research conducted that there are varying positions on this particular risk. In
our view, the risk lies in communities not being able to understand any notice that is likely to impact
on their lives, despite there being arguments countering this.

Regional Mining Development and Environmental Committee (RMDEC)

As already mentioned above, a RMDEC is called when there is an objection to a Section 10 notice.
RMDECs are made up of officials from the DMR and other government departments. They meet with
the objector(s), deliberate the matter, and send a report to the minister, who then decides whether or
not to grant the right.

8 Participants at the Corruption Watch roundtable at the Alternative Mining Indaba, 7 February 2017.
& Meeting with mining company B 12 April 2017.
% |nterview with an anonymous official from the DMR (May 2017).
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The case of Eyesizwe Paardeplaats dealt with the granting of a prospecting right for coal. In this
particular case, the minister (or the delegated officials) granted a prospecting right even though the
RMDEC decided against granting it¥ for the following reasons;

e |[nsufficient public participation and consultation;
e An insufficient environmental management plan; and
e The inputs of other state departments were ignored.

Despite the issues raised, the prospecting right was still granted. This case is illustrative of the fact that
although RMDECs are set up to uphold important objections or issues raised by community members,
they do not always serve the intended purpose.

RMDECs are an important part of the application process, as they provide a platform for interested and
affected parties to raise concerns about prospective mining activities. The research conducted revealed
that RMDECs do not always take place, and in fact some interviewees were altogether unaware of
them. For instance, in an interview with mining company A we were advised that: “RMDEC is a
committee that sits in order to advise on whether or not a right should be granted. It involves all other
departments and it is important that it takes place. They are effective and they advise the minister on
whether to grant a right. They involve departments like Rural Affairs, Traditional Affairs, Land

Development etc.”®®

However, the National Chamber of Mines gave a different perspective, saying that: “One of the issues
in terms of the awarding of licenses is that if there is a dispute at a regional level, there is meant to be
an RMDEC, but these REMDCs have not been operational.”®’

The official interviewed from mining company B was unaware of the RMDEC or its functions.

It must be noted that if the regional manager does not properly implement a RMDEC, the DMR can be
taken to court to compel him to convene a RMDEC. This is not a right of recourse most members of
communities are aware of, and there are also significant financial barriers relating to community
members accessing justice. This was confirmed in a report brought to Corruption Watch, which said
that despite an objection to a Section 10 notice for prospecting, a RMDEC was not convened and
prospecting operations continued despite objections.”® This matter is subsequently being taken to
court to appeal the decision of the DMR.

From the conflicting information obtained from our different sources, it is clear that RMDECs in South
Africa is a touchy subject. In some instances, they don’t take place at all, in others they do take place
but the effects are not felt by the objectors, and in other instances, they are meaningful and effective.

8 centre for Environmental Rights; EYESIZWE PAARDEPLAATS case; summary available at: http://cer.org.za/wp-

content/uploads/2011/12/Eyesizwe-Paardeplaats.pdf

# Meeting with mining company A (10 March 2017).
8 Meeting with Senior Executive at the Chamber of Mines (13 December 2016).
% Report brought to Corruption Watch in October 2016, by community affected by mining operations.
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This creates industry uncertainty and is a weakness in the system, not only because there is no
uniformity within the DMR in terms of convening RMDECs, but it also means that the objections of
interested and affected parties are being overlooked, if heard at all.

Delegation of authority

During the course of interviews, the issue of delegation of authority was raised several times.
According to Section 103 of the MPRDA, the minister may delegate the authority for the granting of a
license to the director-general or regional manager. The concern here is that if ministers merely
approve applications on the recommendation of lower-ranking officials without verifying the merits or
truthfulness of the contents of the application, it may allow the delegated officials to push their own
agendas when approving applications.

However it must be noted that according to the MPRDA, the minister may also withdraw any decision
taken by a delegated authority.”*

In our meeting with mining company A, we were advised that DMR officials have too much
discretionary power. The company official went on to explain that corruption, more often than not,
involves lower-ranking officials and not their high-ranking colleagues. Furthermore, the deputy
director-general makes recommendations to the director-general (DG) regarding approval of a license
and the DG accepts without having a clear idea of whether the applicant meets all the requirements.92

In an interview with a DMR official, we were advised that the aspect of delegation of authority does
not necessarily give rise to corruption, as corruption can arise anywhere in the application chain.
However, the official did point out the fact that delegation of authority must be allowed, as the
minister would not practically have the time to approve each and every license. The official went on to
state that if an applicant is not happy with the mandate of the DG, they can appeal and then take the
matter to court, in which case the minister will get involved and will hold the DG accountable.”®

However, it must be noted that while for a well-established mining company access to justice may be
relatively easy, a smaller company with fewer resources may find it significantly more challenging. Our
engagement with expert mining lawyers confirmed that appeals against decisions made by officials or
even the minister can be taken to court. It can take up to 18 months, however, for a decision to be
handed down..**

In our engagement with the Chamber of Mines, we were also advised that the DMR has an inordinate
amount of discretionary power, and the fact that there are no guidelines on how this power should be
exercised is problematic.”

! Section 103 4(a)(b) of the MPRDA Act No. 28 of 2002.

%2 Meeting with Mining Company A (10 March 2017).

» Interview with anonymous official from the DMR 2017.

o Meeting with mining lawyers, Johannesburg (12 December 2016).

» Meeting with Senior Official at the Chamber of Mines (13 December 2016).
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From the above, one can conclude that despite the fact that authority must be delegated, more
especially for practical purposes, failure to conduct internal due diligence checks on applications can
lead to issues wherein corruption may arise.

Social and labour plans (SLPs)

The inescapably reality of the mining sector in South Africa, is the deep disparity between mine
workers and communities on the one hand, and mining management, financiers and shareholders on
the other. Social and labour plans (SLPs) are one of the corrective measures introduced into the
regulatory framework to address this issue. %

Applicants of mining rights are required by law®’ to give the DMR an SLP which benefits the livelihoods
of mine workers and communities. These plans, once approved, are meant to be seen as binding
documents and are intended to be aligned with a municipality’s integrated development plan (IDP). In
order to do so, sometimes companies have to consult with the chief, who is an authority with unregulated
powers. This creates an environment susceptible to corruption as the chief can agree to a SLP as long as
his personal needs are met. As a result, there is a lack of adequate consultation to ensure that SLPs
align with community needs. Having said that, an application for a mining right cannot be granted
without the approval of an SLP, as it is a vital component for the awarding of such a right. However,
despite their importance, the lack of proper monitoring of SLPs is disproportionate to the need for
which they are intended.

The Centre for Applied Legal Studies (CALS) conducted a two-phase research project on SLPs from 2015
to 2017. Their report suggests that SLPs do not appear to cater for actual community needs. They state
further that the SLP system does not serve its intended purpose in that it does not promote long term
planning, nor does it incorporate sustainability considerations. CALS states that: “...SLP’s seem to be an
unrefined tool for dealing with a complex and nuanced area involving a range of social, economic and

environmental variables.”*®

In the second phase of the CALS project, community members raised issues regarding the mismatch
between large amounts of money stipulated for infrastructure projects and the very small-scale actual
deliverable; for example, millions depicted being spent on the construction of a very small computer
lab.*® This is a common problem faced by communities and was raised countless times at the gt
Alternative Mining Indaba held in Cape Town in February 2017.

Research has revealed that the challenge lies in the fact that SLPs are being approved without the DMR
taking into consideration whether or not the SLP proposal is in line with the actual needs of the

% The Social and Labour Plan Series, Phase 1: System Design Trends Analysis Report by the Centre of Applied Legal Studies
March 2016.

%7 Section 23 (1)(e)(e) of the MPRDA Act No. 28 of 2002.

% Ibid 96.

% The Social and Labour Plan Series Phase 2: Implementation Operation Analysis Report the Centre for Applied Legal
Studies, page 32.
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community, or whether or not the applicant has the financial resources to follow through with the
proposed SLP. Of greatest concern is the fact that the DMR has no monitoring mechanism in place to

ensure that SLPs’ commitments are followed through.100

This is particularly detrimental because if
companies are well aware of the fact that there is no system in place to hold them accountable, then
SLPs are more likely to become tick-box exercises to fulfil application requirements as opposed to

legally binding documents with serious repercussions in the event of a failure of compliance.

The Lonmin mine saga was a widely publicised account of the failure of a mining company to follow
through with its SLP commitments. As part of its SLPs, Lonmin mine undertook to convert all its single
sex hostel accommodation and committed to build 5 500 houses for migrant workers, by September
2011. It was stipulated in the SLP that in the first three years, 3 200 houses were to be built with 70
hostels being converted. However, by the end of the 2009 financial year, only three of the 3 200
houses had been built and only 29 hostels had been converted.*®® This is an example of not only an
applicant’s lack of compliance, but ineffective monitoring on the part of the regulator (The monitoring
of applicant’s obligations will be dealt with in more detail below).

A senior official at the National Chamber of Mines confirmed the above, stating that even when these
plans are agreed upon and SLPs are submitted, mining companies are frequently not compliant. There
are also capacity-related problems at the municipal level, so even though a company may build a
school, the municipality does not supply electricity and water to the school and it remains an empty
shell.*®

This was further validated at the roundtable held by Corruption Watch, during which a community
member stated: “Mining companies come and make promises to uplift our communities, but they
never fulfill those promises and we still don’t have access to basic services, and our communities are

left in worse off positions than before the mining took place.”**®

From the above, it is clear that the issue of SLPs raises several concerns. Despite the fact that SLPs are
designed to benefit communities and mine workers, there is a general lack of transparency in terms of
accessing the plans. In addition, the MPRDA does not specifically state that SLPs are in fact public

104

documents.” And the only way to ensure compliance with SLPs is if these documents are easily

accessible. Our research purported that these issues require intervention.

During the South African Human Rights Commission’s national hearings on the socio-economic effects
of mining, held in September 2016, the DMR was asked whether or not they exercise oversight over

100 Meeting with the Department of Monitoring and Evaluation (DPME) 10 April 2017.

! Marikana: World Bank loan undermines Lonmin’s arguments, says academic; GroundUp; 7 November 2014 available at
102 Meeting with Senior Executive at the Chamber of Mines (13 December 2016).

Corruption Watch round table discussion on Mining for Sustainable Development-transparency and accountability in the
awarding of mining licenses, contracts and permits (7 February 2017).

1% The Social and Labour Plan Series Phase 1: System Design Trends Analysis Report, The Centre for Applied Legal Studies,
page 103.
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SLPs. The response was that, currently,, they do not have systems in place to oversee the

195 This shows a clear weakness in the existing system — if the regulator has not

implementation of SLPs.
put a monitoring system in place, then there lies a risk for corruption, as mining houses can make SLP
commitments knowing full well that there is no follow-up to ensure they see them through. The result
is that the DMR is merely relying on the good faith of companies to meet the needs of communities.

The regulator’s failure to address this issue in the Lonmin case (discussed above) is an example of this.

In our engagement with the Department of Planning Monitoring and Evaluation (DPME), we asked
what level of oversight or monitoring the department has over the obligations of applicants who have
been awarded licenses or permits. The response was that the DPME in fact does not monitor these and
that requests to the DMR for SLPs submitted from license and permit holders in a particular province
were not adhered to by the DMR. This not only speaks to lack of cooperative governance (discussed
below), but is a clear indication that mechanisms need to be put in place to ensure that obligations by
mining companies are followed through.

Environmental authorisations

In order to discuss environmental authorisations within the South African context, the issue of the OES
must be discussed. Government commenced with the rollout of OES in September 2014, to streamline
the licensing processes for mining, environmental authorisations and water use licenses. The system
was introduced as part of government’s commitment to improve the ease of doing business, and to

enhance South Africa’s global competitiveness as a mining investment jurisdiction.'%®

Under the OES, the minister of mineral resources will issue environmental authorisations and waste
management licenses for mining and related activities, and the minister of environmental affairs will
be the appeal authority for these authorisations.

We identified the OES as a vulnerability within the application process. In our engagement with the
CER we learned that that DMR officials do not have the knowledge or expertise to deal with

environmental authorisations.®’

The CER was possibly able to draw these conclusions because of
information outlined at the South African Human Rights Commission Hearing where the DEA submitted
that although they have the OES in place, they don’t have regulations governing how the system works

—however they are currently working on the issue. %

Mining company A submitted that: “..The legislative processes to implement the OES have been
haphazard, incomplete and unintegrated, resulting in greater confusion and uncertainty especially in
light of the fact that not even the government departments tasked with implementing the new regime
appear able to make sense of the current state of the law. There are also still a number of other

1% Meeting with the South African Human Rights Commission (12 April 2017).

See: http://www.gov.za/government%E2%80%99s-one-environmental-system-ready-commence-8th-december-2014
Meeting with Centre for Environmental Rights, Cape town, 9 February 2017;
Meeting with South African Human Rights Official (12 April 2012)
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outstanding legislation/regulations that needs to be implemented to support the roll-out of the
OES...” %

These sentiments were further reiterated by the DMR, who said to us that while they have capacitated
the internal department dealing with OES quite well, there is still confusion in terms of the law.

From the above, it is clear that although the OES was intended to curb corruption, there have been
struggles in terms of system implementation. This in turn gives rise to corruption risks in the
application process, because a lack of certainty about the application process allows for applications to
be processed in a manner that suits either the applicant or the official handling the application. The
lack of skills at the DMR to address issues such as the OES is discussed in more detail below.

Environmental impact assessments (EIAs)

An EIA is a process of evaluating possible environmental impacts resulting from proposed mining
activities. These assessments are governed by NEMA and its regulations.

In our engagement with CER, they submitted that EIA practitioners (EAPs) are hired by mining
companies and often will draft reports in favour of their employer. They recommended that EAPs
should be completely independent and not hired by a mining company as this creates a situation of
bias and impartiality. They further stated that: “often if they (EAPs) draft something that is not in

accordance with what the mining company wants, they run the risk of getting fired”.***

Importantly, a Harvard Law School International Human Rights Clinic’s report stated that as a country,
South Africa has failed to meet its human rights obligations to address the environmental and health
impacts of mining.'*?

Furthermore, in a Corruption Watch roundtable, many participants complained that they don’t
understand the contents of EIA reports, that they are given 30 days to respond to documents that are
technical, bulky and incomprehensible to the lay person, and that they are always in English, which is
not the first language of any indigenous community.m

Mining company A as well as the DMR reiterated the same sentiments for ElAs, with respect to them
being presented in English. They again stated that that there are mayors and community leaders who
can disseminate this information to communities. However, this does not address the issue of EIA
reports being too technical and bulky, and the fact that community members are not in a position to

109 Meeting with ‘Mining Company A’ (10 March 2017).

Meeting with anonymous official from the DMR (May 2017)

Meeting with Centre for Environmental Rights (9 February 2017)

The Cost of Gold: Environmental, Health, and Human Rights Consequences of Gold Mining in South Africa’s West and
Central Rand; Harvard Law School International Human Rights Clinic; October 2016

1 Participants at the Corruption Watch roundtable at the Alternative Mining Indaba, 7 February 2017.
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understand the documents, let alone raise objections. Furthermore, community members are only
given 30 days to comment on ElAs, which is insufficient and imbalanced.

According to Professor Tracey-Lynn Humby of Wits University, one problematic area pertaining to EAs
is the broad discretion afforded to the minister of mineral resources to amend an EA. In practice, a
mining right may be granted over a very broad area, although the applicant will only apply for an EA
over a much smaller area — this then brings the mining right into effect only over that particular area.
The public participation process is then conducted with respect to the smaller property. When the EA
is granted, over time the holder applies to the minister to have the EA amended to include the
additional properties, a process which does not require public participation

The application for environmental authorisation within the South African context is a complex, detailed
and multi-faceted issue. Corruption Watch intentionally decided to only highlight the pertinent issues
that relate to the application process for environmental authorisations. We understand the subject is
technical and broad and requires a more in-depth analysis to properly flesh out the challenges. Such an
analysis has not been conducted for the purposes of this particular research paper.

Vulnerabilities identified within the context of the South African mining sector

The aforementioned vulnerabilities arise from deviations from the official process as well as from
weaknesses in the design of the process. We have attempted to depict how these vulnerabilities give
rise to corruption, and the resulting impact. The vulnerabilities referred to below do not necessarily
only arise from the official and actual process, but may arise from factors that are within the context of
the South African mining sector.

These vulnerabilities were identified using the research technique known as a STEEPLE analysis (social,
technological, environmental, economic, political, legal and ethical factors), using a multi-stakeholder
engagement as well as through desktop research. These vulnerabilities arising from contextual factors,
together with supporting evidence were documented in Annexure Worksheet B.

These vulnerabilities relate to the following:

» A lack of procedural uniformity and cooperative governance;
» Capacity-related issues within the DMR;

» Uncertainty of the legislation governing the mining sector;

» Black economic empowerment requirements;
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Lack of procedural uniformity and cooperative governance

The issue of a lack of uniformity across provinces, with regards to the application process, was raised
multiple times during stakeholder engagements. Research showed that not all provinces follow the
same procedures and that there is a general lack of uniformity nationally.

An official from the DMR also confirmed this issue and suggested that the DMR needs to come up with
a system for all regions to follow, while stringent measures need to be put in place by the accounting

officer.*

Mining company A and mining company B both reiterated the lack of uniformity across the
provinces, with mining company A giving the example that the Free State is extremely efficient while

the North West is notably inefficient.

When we engaged with the DPME, we were advised that despite several attempts by them to access
information from the DMR pertaining to statistics, they have been unsuccessful. This is clear evidence
of a lack of cooperative governance within government, and was noted as a vulnerability.

A lack of uniformity across the provinces is a vulnerability which ultimately results in a corruption risk.
This is because if different provinces are operating using different rules, generating overall industry
uncertainty, with deviations from the law, including corruption, frequently unnoticed.

Capacity

Capacity or a lack thereof is a serious issue within the DMR. A lack of capacity results in a backlog of
applications, a rise in corruption and overall decline in investment. An official at the DMR confirmed
the issue of a lack of capacity and stated the following: “Currently there is an issue of capacity, we can’t
work on all the applications at once. Posts are often frozen despite the fact that we need more people.
As long as there is a backlog, corruption will always be there, where there is chaos it is easier for
corrupt activity to take place. Even though we send motivations requesting an increase in capacity,

nothing happens ... there is even a province with over 600 unattended applications...”.**

An official from the National Chamber of Mines reiterated that the lack of internal capacity at the DMR
often results in legislative timeframes not being adhered to, and that because it can take from six to 18
months to sell a mining right, posing a huge deterrent to international investors.**®

An important feature of the DMR’s annual report published in 2013, was acknowledgement of its
7 This is indicative of the fact that the
DMR is well aware of its capacity constraints and the consequences thereof. Despite this, measures

capacity constraints, both in its legal and financial activities.

have yet to be put in place to address capacity related issues, and in so far as the DMR remains under

% Meeting with anonymous official from the DMR (May 2017)

Ibid 104.

18 Meeting with Senior Executive at the Chamber of Mines (13 December 2016)
1
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capacitated, the avenues for corruption remain open. During our research, we were unable to
ascertain as to whether capacity constraints are due to lack of financial resources from government, or
due to other reasons.

Lack of skills at the DMR

An issue that is closely related to that of a lack of capacity at the DMR, is that of a marked lack of
relevant skills at the DMR. The issue of a lack of skills has already been touched on above, with regards
to the OES and a lack of internal knowledge and skills to deal with same.

In an interview with mining company B, it was stated that many of the senior staff are political
appointees resulting in, individuals without the required skills being appointed at the national level,

despite them being unable to perform at their jobs.**®

This was validated by our engagement with a senior official from the Chamber of Mines who also
raised concern about the skills or the lack thereof, at the DMR. He also emphasized the danger in the
practice of making political appointment with no regard to competency or experience.'*?

The fact that appointments at the DMR are being made without ensuring that the officials, whether
senior or junior, are competent and possess the necessary skills to perform their duties, is a practice
capable of undermining the integrity of the entire application process. This creates an environment
that is easily susceptible to corruption because not only is there a possibility that the legislative
processes will not be followed through, there is a possibility that decisions will be made without taking
into account issues related to mine closure, rehabilitation, thorough due diligence claims on an
applicant’s financial capabilities and many other factors, many of which are discussed within the
contents of this research report. This vulnerability has the potential to give rise to a multitude of risks.

Lack of knowledge of the MPRDA

The MPRDA has undergone amendments over the years, and for the right reasons. Although these
changes were implemented to ensure an effective regulatory system, they has also had the effect of
causing confusion, uncertainty and this has allowed for corruption to flourish. The fact that different
provinces operate under different systems/laws (discussed above) is evidence of the fact that there is
uncertainty in the industry. Another tell-tale sign is that of RMDECs (discussed above) and how
different stakeholders submitted different information regarding their operation.

The Fraser Institute cited an investor as describing the country's regulatory regime as follows;

"Changing environmental and regulatory laws (have) resulted in extended delays ... lengthy red tape

and a multitude of departments overseeing permits."120

% Meeting with mining company B (12 April 2017)

1 Meeting with Senior Official at the Chamber of Mines (13 December 2016)
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Our engagement with mining law experts confirmed this vulnerability, by drawing our attention to the
fact that the civil service in South Africa is hyper-politicised, and that, if the minister changes, then the
DG changes automatically. The mining law experts asserted that the current deputy DG of Mineral
Regulation has little knowledge on mining and licensing despite being in charge of the entire mineral
regulatory framework in South Africa. Another major concern is that, because ministers do not have to
have any specific interest/qualification in mining, they lack knowledge about the sector, and policy and
legislative reform are not always in the best interest of the industry as a whole.**

Uncertainty in any industry curtails investment, and as already mentioned creates an environment
which is not only susceptible to corruption, but one wherein identifying the root or cause of the
corruption is that much more difficult.

Corruption and BEE partnerships

Although the intention of the Mining Charter is to uplift the injustices of South Africa’s history, the
issue of BBBEE partnerships in the mining industry is a contentious one, more especially from the
applicant’s perspective.

A landmark case that speaks to this issue involved Gold Fields mine, where the Gold Fields black
economic empowerment (BEE) transaction drew controversy for the way it channelled benefits to
connected individuals, including the speaker of the National Assembly and chairperson of the
governing party, who were assembled by a presidential lawyer and two ex-convicts. The allegation
raised public concerns about the abuse of mining sector opportunities to favour a small elite.*?

Mining company A and mining company B both expressed their concern with the fact that DMR
officials have the effective power to refuse to accept your application, depending on whether or not
you include a specific BEE partner of their choosing as a partner to your company.

Interviews with mining law experts revealed instances where mining companies have felt that the DMR
has held them to ransom, by imposing unrealistic demands on companies which then delays the
process. The DMR suggests specific BEE partners should be included as partners to a particular mining
deal, and if not, they will not grant the license.'?®

A senior official at the National Chamber of Mines revealed that the BEE component of the application
process is particularly vulnerable to external influence and to corruption on the part of both applicants

120 gee: http://www.politicsweb.co.za/opinion/how-to-turn-around-sas-mining-industry# ftn3

Meeting with mining lawyers (12 Dec 2016)

Investigators: Goldfields bribed Mbete; Mail & Guardian, 6 September 2013., available at:
https://mg.co.za/article/2013-09-06-00-investigators-gold-fields-bribed-mbete/

2 |bid 112.
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and the DMR. We were informed that mining companies will either sometimes look for someone with
political influence or in other instances the regulator will ‘dislike’ the particular BEE partner, and they
will insist that a particular individual be included as a ‘right of way’ to obtaining the license or permit
applied for.'** Furthermore, according to the Mining Charter, procurement contracts are intended for
individuals who fall within the BBBEE requirements. These contracts are often centralised around one
person, creating local kingpins — this results in a lot of unrest within the communities.*?

The transparency or the lack thereof, of BEE partnerships is also a cause for concern. This is because
without sufficient public scrutiny, BEE partnerships can go unnoticed, and individuals who hold high
level positions may not always disclose their interests in certain deals. The executive code of ethics
linked to the 1998 Executive Ethics Act specifically states that members of the executive may not
“expose themselves to any situation involving the risk of a conflict between their official responsibilities
and their private interests”. Parliament requires parliamentarians to annually disclose their shares,
financial interests, directorships, gifts over a certain threshold, sponsorships, and/or property, in the
registration of members’ interests. Interestingly, in 2015 National Assembly Speaker Baleka Mbete,
also the ANC National Chairperson, declared “equity shares”, valued at a total of R27-million, in two
companies involved in a deal including Gold Fields. However this was not declared in the 2016 register.
This is merely one example of a high level official with financial interests in a mining company that has

not been properly scrutinised.*?®

Land owners and property rights

It must be noted that the MPRDA does not provide for a surface rights holder to apply to stop
prospecting or mining activities in the event negotiations are taking place.™®’ Section 54 of the MPRDA
does provide for compensation to be negotiated in situations in which surface right holders try to
prevent a prospecting or mining rights holder from entering the land and the minister decides that the
surface owner, “... has suffered or is likely to suffer loss or damage as a result of the reconnaissance,
prospecting or mining operations. If the parties cannot agree on compensation, the matter goes to
arbitration under the Arbitration Act, or to a competent court.”*?®

The judge in Van Vuuren and others v The Register of Deeds?’

stated that: “A mineral right entitles the
holder thereof to go upon the property to which they relate to search for minerals, and, if he [the

holder] finds any, to sever them and carry them away”.

Furthermore, Section 5(3)(a) of the MPRDA allows a “...Prospecting, mineral or exploration right holder

124 Meeting with Senior Executive at the Chamber of Mines (13 December 2016).

Meeting with South African Human Rights Commission (12 April 2017).

MP’s Interests, Nothing Much to Disclose, Sort of, Daily Maverick, Marianne Merten, 24 February 2017, available at:
https://www.dailymaverick.co.za/article/2017-02-24-mps-interests-nothing-much-to-disclose-sort-of /#.WVSaVOuGPIU
127 Mining, Land, And Community In Communal Areas |ll: Community Governance, Tamara Jewett, August 2016

1965 (Act No. 42 of 1965)

Van Vuren and Others v Registrar of Deeds 1907 TS 289 at 294;
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to enter the land to which such right relates together with his or her employees and may bring onto
that land any plant, machinery or equipment and build, construct or lay down any surface,
underground or under sea infrastructure which may be required for the purposes of prospecting,
mining, exploration or production, as the case may be ...”.

Felix Majoni describes this as an invasion of private property, because the surface landowner is only
merely consulted without having any real say once the consultation process is concluded by the
DMR. ™

In her article, Tamara Jewett points out that surface owners are not the only occupiers who may face
difficulty caused by mining. There is also the group of people who occupy land close to mines (who
could be deemed interested and affected parties), but are not on the land actually being mined. Such
people complain about issues such as cracks in their houses and dust affecting their crops.™*

The MPRDA provides no protection for this type of harm. And negligence claims brought by such
people often fail because of the inability to fulfil the fault requirement. The requirement for negligence
is to prove fault. And unfortunately, a mining company with a legitimate permit and diligently
attempting to minimize harm does not necessarily fulfil this fault requirement, even though its
operations results in harm. The result is that compensation is not awarded and often historically
disadvantaged individuals suffer an unfairly disproportionate burden, in that the burden is on them to

prove fault which is somewhat impossible. 32

Our engagement with the South African Human Rights Commission reiterated the fact that there is no
ability for the community to refuse mining. They are merely relocated and when they are
compensated, they are only paid out for the physical structure but not paid out for their land or their
livelihoods. Applicants are supposed to consult with communities in accordance with cultural practices.
In the case of graves on the proposed land, they merely give the family members money to re-bury the

bodies themselves, thus merely shifting obligations to those detrimentally affected.**?

The aforementioned examples are a clear indication of the challenges land owners face when minerals
are discovered or thought to be located on their properties. A report brought to Corruption Watch in
October 2016 divulged that although there was a family dispute about land ownership, mining
operations continued to take place. The parties have resorted to take the matter to court in order to

134

resolve the dispute.”™ This is one example of several mining related land disputes and the resultant

impact being that parties have to resort to the judiciary to resolve such disputes.

3% Mine or yours?; By Felix Majoni; August 2013; available at: http://www.saflii.org/za/journals/DEREBUS/2013/151.pdf

Mining, Land, And Community In Communal Areas Ill: Community Governance, Tamara Jewett, August 2016

Y2 1bid.

33 Meeting with the South African Human Rights Commission (12 April 2017)

Family at war over mine riches’ Independent Online http://www.iol.co.za/news/south-africa/gauteng/family-at-war-
over-mine-riches-8339593; Mark Olalde Published on 25 March 2017.
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Bearing in mind that this is not necessarily a component or a step in the application process per se, we
consider it to be a factor worth documenting in this research, for the mere fact that many communities
and land owners are deprived of their land with no official say, or legislative standpoint to refute
mining on their land, and as a result, have no real security of rights to ownership. This results in
community unrest, and burdens the judiciary with cases regarding land issues. It further leads to a
situation whereby mining houses are in a more advantageous position in terms of mining than
communities.

Resulting corruption risks

The aforementioned identified vulnerabilities, whether identified through the official or actual process,
or within the context of the application process, have given rise to eighteen risks in total. This is not to
claim that these are the only vulnerabilities which give rise to risks within the application process, but
they are risks identified within the scope of this research.

Having identified the vulnerabilities, this report will now go on to discuss the resulting corruption risks
that emerge as a result of the identified vulnerabilities. In order to clearly depict all the identified risks,
a summary of the vulnerabilities have been tabled alongside the resulting corruption risks (see
Annexure Worksheet A).

For ease of reference, each resulting corruption risk has been given a specific code as per the MACRA
toolkit. It must be noted that each risk was given a code dependent on a specific category; Contextual
Factors (CF), Process Design (PD), Process Practice (PP), Accountability (RA) and Legal Mechanisms (RL).
Below is a table (risk key) which depicts the emerging corruption risk alongside its specific code.

Risk Key

What is the risk that the legal What is the risk that companies will be
framework for consultation is confused or misled about the stage
inadequate to ensure meaningful and their application is at in the awards
effective consultation with process? PD32

communities? PD8 (adapted)

What is the risk that the duration and What is the risk that the steps of an
timing of each step of the awards awards process will not be publicly
process can be manipulated? PD28 knowable? PD3

What is the risk that the steps of awards
process will not be publicly knowable or
are not being properly implemented?
PD3.2 (adapted)
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What is the risk that the criteria for
awarding licenses etc. will not be
publicly knowable? PD4

Assuming consultation with affected
communities is required, what is the
risk that their free, prior and informed
consent will be ignored as a result of
corrupt practices? PP6

What is the risk that community leaders
negotiating with a mining company will
not represent community members’
interests? PP7

What is the risk that DMR staff and
managers will be unable to cope with
the workload of the agency? PP1

What is the risk of mining companies
being compelled by the DMR to include
certain parties in the ownership of their
company? PP-N1

When companies are legally required to
partner with BEE partners for a mining
permit or license, what is the risk that
the details of these partnerships will not
be publicly knowable? PD21

What is the risk that too much authority
for recommending approval of licenses
has been delegated to lower ranking
DMR officials? PD-N1 (additional risk)

What is the risk that there will be
inadequate monitoring of license and
permit holders and their obligations?
RA14

What is the risk that there is no
verification of the truthfulness of
environmental impact assessment (EIA)
reports? PP9

What is the risk that community
members and land owners will not
understand the notices and contents of
the EIA reports or Draft Scoping Reports
and as a result, will not be able to make
meaningful objections or comments?
RA7 (adapted)

What is the risk that there is no internal
synergy within the DMR and no
uniformity across the provinces? CF-N1
(additional risk)

What is the risk that the DMR staff do
not have the skills to perform their
jobs? PP2

What is the risk that DMR staff are
politically appointed and do not have
skills to perform their jobs? PP-N2

In line with the methodology used in the MACRA toolkit, a risk assessment was done on each of the 18
identified risks tabled above, wherein both the likelihood and the impact of each risk was assessed and
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scored (see Annexure: Worksheet B2). Evidence was obtained from key informant interviews, focus
groups, analysis of legislation as well as from secondary literature, in order to arrive at the specified
scores. Each of the 18 identified risks has been given a score out of five for likelihood and a score out
of five for impact. The overall score for each risk was arrived at by multiplying the likelihood X impact.

These scores were subsequently verified through a focus group discussion with five experts with

relevant knowledge of the mining sector.”®> This focus group consisted of an investigative journalist,

two community activists, an academic as well as a member of civil society.*3®

The final scores were then tabled in a risk matrix. The risk matrix has been divided into five
recommended colour zones using the traffic light system. The colours represent five levels of
importance; blue - very low; green - minor; yellow - moderate; amber - significant; and red - very high.

See Risk matrix table below - Worksheet C.

Risk Matrix

> Focus Group Discussion held on 12 June 2017, Braamfontein Johannesburg.

136
See Annexure 1
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Discussion of the results

We will discuss the risk matrix in more detail below. The discussion will be based on the resultant
scores, whilst looking at the relationship between particular risks and how they interact with each
other, the types of impacts certain risks pose, and how certain risks exacerbate others. Of the 20
identified risks 38.8% were as a result of vulnerabilities in the process practices (PP), 44.4% were as a
result of the design of the process (PD), 11.1% were as a result of the accountability mechanisms (RA)
and 5.5% resulted due to contextual factors (CF).

Process practice

38.8% of the risks fell into this particular category. This indicates clearly that not only are there
deviations from the official process but there are vulnerabilities arising in the implementation of the
examined processes. The risks identified as a result of vulnerabilities in practices include:

e The inability of DMR staff to cope with their workload (PP1);

e During community consultations, the risk that free, prior and informed consent of communities
will be ignored (PP6);

e The risk that community leaders will not represent the interests of community members when
negotiating with mining companies (PP7);

e The risk that there is no verification of the truthfulness of EIA reports (PP9); the risk that DMR
staff may not have the skills to perform their jobs (PP2);

e The risk that DMR staff are politically appointed and as a result may not have the skills to
perform their jobs (PP-N2);

e The risk that mining companies may be compelled to include certain parties in the ownership of
their company (PP-N1).

Process design

We found that 44.4% of the identified risks fall within this category. The way a particular process is
designed is extremely important in that if it is fraught with weaknesses it may give rise to numerous
forms of corruption.

The risks identified which arise as a result of the design of the process include:

e The lack of transparency with regards to BEE partnerships (PD21);

e The steps of the application (awards) process not being publicly knowable, or not being
properly implemented (PD 3 & PD3.2);

e The criteria for the awarding of licenses not being publicly knowable (PD4);

e The issue relating to too much authority for approval being delegated to lower ranking officials
(PD-N1);

e Companies not having clarity with regards to what stage of their application process their
application is at (PD 32);
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e The lack of an effective legal framework governing community consultations (PD8);
e The timing of each step of the application (awards) process can be manipulated (PD 28).

Accountability mechanisms

Only 11.1% of the risks fell into this category. Despite this being a small percentage in comparison to
the aforementioned risks, it does not reduce the severity of a possible resultant impact. The two risks
that fall into this particular category are:

e The risk that community members and or land owners may not understand the notices and
contents of the EIA reports or DSR and will not be able to make meaningful objections (RA7
adapted); and

e The risk that there will be inadequate monitoring of license permit holders and their obligations
(RA14).

Contextual factors

Risks that arise as a result of contextual factors are quite important to note as they relate the particular
context within which the application process takes place. In this case 5.5% of the risks in question fell
in this category. Again the small percentage is does not mean this particular risk is of less importance.
The only risk that fell within this category is the risk that there is no internal synergy within the DMR
and no uniformity across provinces. This risk has a high score of 20 and has an almost certain likelihood
of occurring with major impacts.

Cross cutting implications of certain risks

There are risks which, if they arise, may result in other risks occurring. These risks will be discussed in
more detail below and will reflect on how these risks are interrelated.

The risk regarding DMR staff being politically appointed (PP N2) gives rise to the risk that DMR staff do
not have the skills to perform their jobs (PP2). These two risks are inter-linked and the one may
sometimes be as a result of the other. Both these risks had a high score of twenty on the risk matrix.

The risk that there is no internal synergy within the DMR and no uniformity across the provinces (CF-
N1) may give rise to the risk that the steps of an awards process are not publicly knowable (PD3) as
well as the risk that the criteria for awarding licenses are not publicly knowable (PD4). This may occur
because different processes are followed in different parts of the country and may worsen the overall
confusion about existing legal processes. These risks had scores of 20, 20 and 16 respectively.

The risk that the legal framework for consultations is not adequate enough to ensure meaningful and
effective consultations with communities (PD8 adapted), is likely to give rise to the risk that the free,
prior and informed consent of communities will be ignored as a result of corrupt practices (PP6) as well
as to the risk that traditional leaders may not represent the interests of community members when
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negotiating with mining companies (PP7). One could even say that if the legal framework for
community consultations is tightened it would reduce the risk of inadequate community consultations
taking place. These risks all had high scores of 25 on the risk matrix.

Types of impacts

The identified risks have different resultant impacts. Some of these impacts directly impact
communities, while others directly impact the environment and still others directly impact applicants
(mining companies). Each of these types of impacts will be discussed separately and in turn.

Impacts on the environment

Of the 19 identified risks, two of these risks directly impact the environment. One is risk that there is
no verification of the truthfulness of EIA reports (PP9). If no verification is done on EIA reports, and an
environmental authorisation is granted this can have serious environmental implications. The risk that
community members and land owners will not understand the notices and contents of EIA reports or
draft scoping report, resulting in them being unable to make meaningful objections or comments
(RA7), also has direct environmental impacts because if community members do not raise their
legitimate concerns or objections regarding environmental issues, this can be detrimental to their
surrounding environment and in turn their livelihoods which are more often than not dependent on
the agricultural use of the land.

Impacts on the rights of communities to be consulted

Of the 19 identified risks, five of these risks directly affect community consultations or are directly
related to public participation. One of them is the risk that the legal framework for consultation is
inadequate to ensure meaningful and effective consultations with communities (PD8 adapted).
Another is the risk that free, prior and informed consent will be ignored as a result of corrupt practices
(PP6), as is the risk that traditional leaders will not represent community interests (PP7). The risk that
community members and land owners will not understand EIA reports or DSR reports and as a result
will not be able to make meaningful objections or comments (RA7), directly impacts on communities
and their rights to have meaningful consultations. Finally, there is the risk that the steps of an awards
process are not publicly knowable or are not being properly implemented (PD3.2) will affect
communities in that they may not know when processes have been incorrectly enforced or when their
rights have been infringed. It is interesting to note that a number of risks directly relate to the issue of
public participation and community consultations; this indicates a need for intervention in this
particular area.

Impacts on applicants

Of the 19 risks identified, five risks directly impact companies. The risk that the duration and timing of
each step of the awards process can be manipulated (PD28) not only impacts applicants (mining
companies) but also potential investors. The risk that companies will be confused or misled about what
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stage their application is at in the awards process (PD32) also has a direct impact on applicants, as it
relates to an uncertainty with regard to timeframes for the processing of applications. The risk that the
criteria for awarding licenses is not publicly knowable (PD4), can also affect applicants as they can
unwittingly not comply with legislative requirements. The risk that mining companies can be compelled
by the DMR to include certain parties in the ownership of their company (PP-N1) also directly impacts
applicants. The risk that too much authority for recommending approval of licenses has been
delegated to lower-ranking DMR officials (PD-N1), directly affects companies in that applications may
be rejected for this reason. The above observations indicate how the design of the process as well as
the process practice can have negative impacts on applicants as well, although more often than not
they are regarded as the offenders.

Analysis of colour zones

Another interesting observation from the risk matrix is that all of the risks, except for one, fell within
the red colour zone. Red signifies that the risk is considered to be very high. The risk that companies
will be confused or misled about the stage their application is at in the awards process (PD32), is the
only other risk that fell within the amber colour zone, signifying that the risk is only considered to be
significant. From this observation it is evident that the majority of the identified risks require
intervention in order to address issues that give rise to corruption.

The above discussion of the results points to the fact that many risks identified are interrelated or in
some instances result in other risks occurring and having somewhat of a domino effect on the entire
application process. It does not suffice to say that solving the problem of one risk will in turn solve
resultant risks — but prioritising certain risks and advocating for change will result in addressing some
of the issues faced within the South African awards process.

Limitations of the results

It must be noted that there were certain limitations to conducting the research. The three main
limitations are as follows:

Accessing the Department of Mineral Resources

We experienced difficulty in accessing the DMR. Despite several correspondences sent through open
channels, we were not able to yield any response directly from the DMR. We did however have an
interview with an official who chose to remain anonymous for reasons related to victimisation for
being a ‘whistle blower’.
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Accessing more mining companies

As illustrated in the research, we were able to engage with two separate mining companies. Although
we vyielded substantial research from these engagements, we did however attempt to engage with
three other mining companies, namely, Ivanplats, Goldfields and Exxaro in order to solidify our
research using different perspectives. We however did not receive any responses from these three.

Environmental authorisations

Environmental authorisations are an important component of the application process. However, they
are complex, require several sub applications, and are quite an in-depth analysis. Owing to the
timelines given for completion of this project as well as the limitations on the length of the content, we
chose to not go into detail with the content on environmental authorisations, instead dealing with it
from a broad perspective.

Conclusions and recommendations

South Africa is confronted with burgeoning corruption, and despite the fact that measures are put in
place to expose it, perpetrators are rarely penalised. “South Africa is still ranked amongst those
countries perceived to have a serious corruption problem, with our ranking perilously close to those

countries suffering from endemic corruption.”**’

This research paper indicates numerous gaps in and shortcomings of the existing systems in place
governing the application process for specific licenses and permits. Corruption Watch believes that the
current legislation governing the mining sector in South Africa requires some fine-tuning and that the
actual process needs to be aligned with the legislative framework. And with mining being a solid
contributing factor to the growth of the South African economy, it suffices to say that, the same people
who are most affected by that which grooms the economy, deserve to be treated with respect, and
more especially, deserve for their voices to be heard. And furthermore, those who fail to comply with
the legislative processes need to have proper sanctions issues against them.

Not only does this report intend to reach out to speak on behalf of community members, it also seeks
to inform government of the need to tighten the gaps where necessary in order to promote a sector
that strives to be transparent and accountable. The report also seeks to challenge mining houses, both
national and international, to report incidents of corruption and to strive to operate in a society free
from corruption and maladministration and it ultimately seeks to serve as an information tool, of the
legislative steps that should be taken when licenses and or permits are applied for.
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Recommendations

The application process involves three groups within the mining sector, namely communities, mining
companies, and government/policy makers. There is also civil society, which mainly represents the
interests of communities. These recommendations will address each of these groups.

Recommendations for communities and civil society

There is a critical need to educate communities on their rights and the role they play in the
application process. An individual cannot demand that their rights be upheld if they have no
knowledge of those rights. Thus, we call on civil society to form coalitions and partnerships and
to work together with community activists, educating communities on the steps of the
application process, their role in the process, and their rights. Such joint efforts will help to
empower communities to stand up for themselves.

We also urge traditional leaders and community members to take a stand against corruption, to
report any corrupt activities to the relevant authorities, and to refuse to accept bribes from
mining company representatives or government officials.

Recommendations to government

We urge the DMR to address internal issues such as capacity constraints. This will help to cut
down on lengthy periods for the processing of applications, and will also reduce the number of
backlogged applications in the different provinces.

The DMR must also urgently fix SAMRAD. The system is extremely susceptible to human
manipulation and requires more monitoring to ensure that corruption does not creep in.

We urge government to deploy individuals with expert knowledge in the mining sector, who are
mindful not only of foreign investment, and the wider economy, but also of the needs of mining
communities.

We also urge government to put in place monitoring and evaluation systems, or to task the
Department of Planning, Monitoring and Evaluation with the job of ensuring that mining
companies honour their social and labour commitments to communities.

We urge Parliament to oversee a legislative and policy intervention into the mining application
process, to have a public participation involvement when legislation is being drafted and to
tighten the gaps which leave applicants vulnerable.

Recommendations to mining companies

We urge mining companies to hold fair and meaningful consultations that consider the needs of
the entire community as a whole, are inclusive and transparent, and which ensure that
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communities understand the nature and extent of the environmental and social impacts of the
proposed mining activities.

We urge mining companies to honour their social commitments to communities and to ensure
that the commitments they make are in line with the needs of the community.

We urge mining companies to ensure that they follow the correct legislative processes
throughout the application process, and that the outcomes of this process are made
transparent. We also urge them to report any requests for bribes and other corrupt activity to
the relevant authorities.

Who funded the chapter’s participation?

Corruption Watch is one of 20 national chapters participating in Transparency International’s global
Mining for Sustainable Development (MA4SD) programme. The programme is coordinated by TI
Australia, and complements existing efforts to improve transparency and accountability in extractive
industries by focussing specifically on the start of the mining decision chain: the point at which
governments grant and award mining permits and licences, negotiate contracts and make agreements.

Phase 1 of the M4SD programme (2016-2017) is about understanding the problem by identifying and
assessing the corruption risks in the process and practice of awarding mining licences, permits and
contracts. This report presents the main findings from the corruption risk assessment in South Africa

With an understanding of the nature and causes of corruption risk, national chapters will develop and
implement solutions to tackle priority corruption risks in Phase 2 (2018-2020). They will work with key
stakeholders from government, the mining industry, civil society and affected communities to improve
transparency, accountability and integrity in the decisions about approving mining projects.

The participation of Corruption Watch in Phase 1 of the programme is supported by the BHP Billiton
Foundation. Globally, the M4SD programme is also funded by the Australian Department of Foreign
Affairs and Trade.
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Disclaimer

The research, language, views, conclusions and strategies outlined in this document have been created
by the Transparency International national chapter in South Africa and are not necessarily endorsed by
Transparency International, Transparency International Australia, BHP Billiton Foundation or the
Australian Department of Foreign Affairs and Trade.

The material set out in this publication is intended for general information only. To the extent permitted
by local laws, Transparency International, Transparency International Australia, BHP Billiton
Foundation and the Australian Department of Foreign Affairs and Trade exclude liability for and are not
liable to any person with respect to the accuracy or completeness of the information set out in the
publication.
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