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NOTICE OF MOTION

TAKE NOTICE THAT the Applicant intends to make an application to this Court on a date

to be arranged with the Registrar in the following terms:

1. That the Applicant is granted the leave of this Court in terms of section 157(1)d)
of the Companies Act, 71 of 2008 ("the Companies Act”) to bring this application

in the public interest.

2. Declaring that the Second Respondent acted in a manner that amounted to gross

negligence with regards to the performance of his functions within, or duties



towards, Eskom in terms of section 50 and 51 of the Public Finance Management
Act, 1 of 1999 (“PFMA”) and breached his statutory duties under section 50(1)(a),
50(1)(b), 50(1)(d), 50(2), 51(1)(b)(ii), 51(1)(bXiii), 51(1)c), and 51(1)(e) of the
PFMA,

. Declaring that the Third Respondent acted in a manner that amounted to gross
negligence with regards to the performance of his functions within, or duties
towards, Eskom in terms of section 50 and 51 of the PFMA and breached his
statutory duties under section 50(1)(@), 50(1)(b), 50(1)(c), 50(2), 50(3),
S1(1)(a)(i), 51(1Xa)ii), 51(1)(a)iii), 51(1)(bXii), 51(1)(b)iii), 51(1)(c), and 51(1)e)
of the PFMA.

. Declaring that the Fourth Respondent acted in a manner that amounted to gross
negligence with regards to the performance of his functions within, or duties
towards, Eskom in terms of section 50 and 51 of the PFMA and breached his
statutory duties under section 50(1)a), 50(1)(b), 50(1)(d), 50(2), 50(3),

51(1)(@)(i), 51(1)(@)iii), 51(1)(b)ii), 51(1 }b)(iii), and 51(1)(c) of the PFMA..

. Declaring that the Fifth Respondent acted in a manner that amounted to gross
negligence with regards to the performance of her functions within, or duties
towards, Eskom in terms of section 50 and 51 of the PFMA and breached her
statutory duties under section 50(1Xb), 50(1)(d), 51(1)(b)(ii), 51(1)(b)(iii) and
51(1)(c) of the PFMA.

. Declaring that the Sixth Respondent acted in a manner that amounted to gross
negligence with regards to the performance of his functions within, or duties

towards, Eskom in terms of section 50 and 51 of the PFMA and breached his



statutory duties under section 50(1)(a), S0(1)(b), 51(1)a)iii), 51(1)(b)(ii) and

51(1)(c) of the PFMA.

7. Declaring that the Second and Third Respondent failed to deal appropriately with
any concerns or complaints, from within or outside Eskom, or acting on their own

initiative, relating to:

7.1.The accounting practices and internal audit of Eskom;

7.2.The content or auditing of Eskom’s financial statements: and

7.3.The internal financial controls of Eskom (as required by section 94(7)(g) of

the Companies Act).

8. Declaring that the Second, Third, Fourth, Fifth and Sixth Respondents failed to

exercise the powers and perform the functions of Director:

8.1.1n good faith and for proper purpose (section 76(3)(a) of the Companies

Act);

8.2.1n the best interests of the company (section 76(3)(b) of the Companies Act);

8.3. With the degree of care, skill and diligence that may reasonably be expected
of a person carrying out the same functions in relation to the company as
those carried out by that Director; and having the general knowledge, skill

and experience of that Director (section 76(3)(c) of the Companies Act).

9. Declaring that the Second, Third, Fourth, Fifth and Sixth Respondents are

delinquent Directors in terms of section 162(5)(c) of the Companies Act.

10. Declaring that the declaration of delinquency in paragraph 9 subsists for:

| ¢
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10.1. Seven years in respect of public and private companies;

10.2. The lifetime of the person declared delinquent in respect of state-

owned entities (section 162(6)(b)(i) and (i) of the Companies Act).

In the alternative to paragraph 10

11.That the declaration of delinquency in paragraph 9 above is made subject to any
conditions the Court considers appropriate (section 162(6)(b)(i) of the Companies

Act).

12, Any further and/or alternative relief.

13. Directing the Respondents to pay the costs of this application, including the costs

of three counsel where employed.

TAKE NOTICE FURTHER that the affidavit of DAVID LEWIS (together with its Annexures)

will be used in support of this application.

TAKE NOTICE FURTHER that the applicant has appointed the office of Webber Wentzel,
as set out below, as the address at which it will accept notice and service of all documents in

these proceedings in terms of rule 6(5)(b).

TAKE NOTICE FURTHER that if you intend opposing this application you are required (a} to
notify applicant's attorney in writing within five (5) days and within fifteen (15) days after you
have so given notice of your intention to oppose the application, to file your answering
affidavits, if any; and further that you are required to appoint in such notification an address
referred to in rule 6(5)(b) at which you will accept notice and service of all documents in

these proceedings.
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TAKE NOTICE FURTHER that if no notice of intention to oppose is given, application will be

made to this Honourable Court for an order in terms of the Notice of Motion on

DATED at JQ}\W\NC-SW&

TO:

AND TO:

AND TO:

THE REGISTRAR
High Court
PRETORIA

ESKOM HOLDINGS SOC L
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Eskom Megawatt Park

2 Maxwell Drive

Sunninghill

Sandton

MARK VIVIAN PAMENSKY
Second Respondent

Unit 24

The Regency
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2196

at 10:00 am or soon thereafter as counsel may be heard.

N
on this!_Z_ day of NOVEMBER 2018

i h )
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Fax: (011) 530 6867
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IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG DIVISION, PRETORIA)

CASE NO:

In the matter between:

CORRUPTION WATCH (RF) NPC Applicant
and

ESKOM HOLDINGS SOC LIMITED First Respondent
MARK VIVIAN PAMENSKY Second Respondent
ANOJ SINGH Third Respondent
BRIAN MOLEFE Fourth Respondent
VENETE JARLENE KLEIN Fifth Respondent
ZETHEMBE WILFRED KHOZA Sixth Respondent
MINISTER OF PUBLIC ENTERPRISES Seventh Respondent

DFRAT ORDER

IT IS ORDERED THAT:

1. The Applicant is granted the leave of this Court in terms of section 157(1)(d) of
the Companies Act, 71 of 2008 (“the Companies Act”) to bring this application in

the public interest.

2. The Second Respondent acted in a manner that amounted to gross negligence

with regards to the performance of his functions within, or duties towards, Eskom



in terms of section 50 and 51 of the Public Finance Management Act, 1 of 1999
("PFMA") and breached his statutory duties under section 50(1)(a), 50(1)(b),

50(1)(d), 50(2), 51(1)(b)(ii), 51(1)(b)iii), 51(1)(c), and 51(1)(e) of the PFMA.

. The Third Respondent acted in a manner that amounted to gross negligence with
regards to the performance of his functions within, or duties towards, Eskom in
terms of section 50 and 51 of the PFMA and breached his statutory duties under
section 50(1)(a), 50(1)(b), 50(1)(c), 50(2), 50(3), 51(1)a@)i), 51(1)aii),

51(1)(a)iii), 51(1)(b)ii). 51(1)(b)(iii), 51(1)(c), and 51(1 }{e) of the PFMA.

. The Fourth Respondent acted in a manner that amounted to gross negligence
with regards to the performance of his functions within, or duties towards, Eskom
in terms of section 50 and 51 of the PFMA and breached his statutory duties
under section 50(1)(a), 50(1)(b), 50(1)(d), 50(2), 50(3), 51(1)(a)i). 51(1)(a)iii),

S1(1)(bXii), 51(1)(bXiii), and 51(1)(c) of the PFMA.

. The Fifth Respondent acted in a manner that amounted to gross negligence with
regards to the performance of her functions within, or duties towards, Eskom in
terms of section 50 and 51 of the PFMA and breached her statutory duties under

section 50(1)(b), 50(1)(d), 51(1)(b)(ii), 51(1)(b)iii} and 51(1)(c) of the PFMA.

. The Sixth Respondent acted in a manner that amounted to gross negligence with
regards to the performance of his functions within, or duties towards, Eskom in
terms of section 50 and 51 of the PFMA and breached his statutory duties under

section 50(1)(a), 50(1)(b), 51(1)(a(iii), 51(1)(b)(ii) and 51(1)(c) of the PFMA.
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7. The Second and Third Respondent failed to deal appropriately with any concerns
or complaints, from within or outside Eskom, or acting on their own initiative,

relating to:

7.1.The accounting practices and internal audit of Eskom:

7.2, The content or auditing of Eskom’s financial statements; and

7.3.The internal financial controls of Eskom (as required by section 94(7)(g) of

the Companies Act).

8. The Second, Third, Fourth, Fifth and Sixth Respondents failed to exercise the

powers and perform the functions of Director:

8.1.In good faith and for proper purpose (section 76(3)(a) of the Companies

Act);

8.2.In the best interests of the company (section 76(3)(b) of the Companies Act);

8.3. With the degree of care, skill and diligence that may reasonably be expected
of a person carrying out the same functions in relation to the company as
those carried out by that Director; and having the general knowledge, skill

and experience of that Director (section 76(3)(c) of the Companies Act).

9. The Second, Third, Fourth, Fifth and Sixth Respondents are delinquent Directors

in terms of section 162(5)(c) of the Companies Act.

10. The declaration of delinquency in paragraph 9 subsists for:

10.1. Seven years in respect of public and private companies;



10.2. The lifetime of the person declared delinquent in respect of state-

owned entities (section 162(6)(b)(i) and (ii) of the Companies Act).

In the alternative to paragraph 10

11.That the declaration of delinquency in paragraph 9 above is made subject to any
conditions the Court considers appropriate (section 162(6)(b)(i) of the Companies

Act).

12. Any further and/or alternative relief.

13.The Respondents are to pay the costs of this application, including the costs of

three counsel where employed.



IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG DIVISION, PRETORIA)

CASE NO:

In the matter between:

CORRUPTION WATCH (RF) NPC Applicant
and

ESKOM HOLDINGS SOC LIMITED First Respondent
MARK VIVIAN PAMENSKY Second Respondent
ANOJ SINGH Third Respondent
BRIAN MOLEFE Fourth Respondent
VENETE JARLENE KLEIN Fifth Respondent
ZETHEMBE WILFRED KHOZA Sixth Respondent
MINISTER OF PUBLIC ENTERPRISES Seventh Respondent

FOUNDING AFFIDAVIT

l, the undersigned,

Ll

DAVID LEWIS

state under oath that:
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1 | am an adult male. | am the Executive Director of Corruption Watch, the first
applicant in this application. Corruption Watch is a non-profit company under the
laws of the Republic of South Africa with its principal place of business at 87 De
Korte Street, Braamfontein, Johannesburg. A copy of the memorandum of

incorporation of the first applicant is attached as Annexure “DL1".

2 The facts and allegations contained herein are, save where the contrary is
indicated by the context, all within my personal knowledge, or known to me
through documents in my possession, or are within the personal knowledge of
Suzanne Margaret Daniels (“Daniels"). Daniels is the former Company Secretary
and former Group Executive: Head of Legal and Compliance at Eskom, whose
supporting affidavit is attached and marked as Annexure “DL2". The facts and

allegations contained herein are, to the best of my belief, true and correct.

2.1. All documents relied on in this application that are not in the public

domain have been provided to the applicant by Daniels,

2.2 Reports and other documents in this application that are not confirmed
by the authors or implicated persons herein are relied on, on the basis

that:
2.21. They are publicly available documents:

2.2.2. It was not possible to obtain confirmatory affidavits from all

authors and / or implicated persons;

2.2.3. The respondents are specifically invited to confirm the contents

of the reports and documents;

¥
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2.2.4. The reports relied on are the product of reputable institutions
that any responsible director would take seriously and
regarding which they would pursue the issues raised in such

reports; and

2.25. ltis in the interests of justice that the reports and documents

should be admitted.
2.3. Further argument in this regard will be made at the hearing of this matter,

3 Where | make iegal submissions, | do so based on the advice of my legal

representatives.
PURPOSE OF THIS APPLICATION

4 This is an application in terms of section 162(5)(c) of the Companies Act, 71 of
2008 ("Companies Act”) to declare certain former members of the Board of

Eskom Holdings SOC Limited (“Eskom"” or “the Company”) delinquent Directors.

5 The Supreme Court of Appeal (“SCA") succinctly discussed the purpose of an
order of delinquency. In Gihwala and Others v Grancy Property Ltd and Others
[2016] ZASCA 35, the SCA held that:

“Its aim is to ensure that those who invest in companies, big or
small, are protected against Directors who engage in serious
misconduct of the type described in these sections, That is
conduct that breaches the bond of trust that shareholders
have in the people they appoint to the Board of Directors.
Directors who show themselves unworthy of that trust are
declared delinquent and excluded from the office of Director. It
protects those who deal with companies by seeking to ensure
that the management of those companies is in fit hands. And it
is required in the public interest that those who enjoy the
benefits of incorporation and limited liability should not abuse
their position.” ‘ﬁ_
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This application is brought in the public interest. The South African public

represented by the Government of South Africa, through the Minister of

Public Enterprises, is the guarantor shareholder and investor in Eskom.

The public has an interest in the proper govemance and management of

Eskom for the following reasons:

74.

7.2.

7.3.

7.4.

Eskom is a public company and its entire share capital is held by the
State, which is represented by a Shareholder Representative. Our
courts have held that State Owned Enterprises ("SOEs") are,

through the State, owned by the nation.

Eskom is also a major public entity under Schedule 2 of the Public

Finance Management Act, 1 of 1999 ("PFMA").

Most recently, the ongoing problems with govermance at Eskom
have impacted on the country's sovereign credit rating and Eskom
itself has suffered numerous credit rating downgrades during the

past 24 months.

In April 2017, Standard and Poor Global (“S&P Global"), a global
ratings agency, downgraded South Africa’s credit rating. They stated
candidly ‘that contingent liabilities to the state, particularly in the
energy sector, are on the rise, and that previous plans to improve
the underlying financial position of Eskom may not be implemented
in a comprehensive and timely manner.” They remarked that

previous identification of necessary govemance reforms at Eskom

¥



7.5.

7.6.

7.7.

5

had not produced these reforms. A copy of S&P Global's statement

is attached and marked as Annexure “DL3".

Similarly, in June 2017, Moody's, another global ratings agency, also
downgraded South Africa’s credit rating and assigned it a negative
outlook. According to the statement, two of the three drivers which
led to the downgrade, were linked to the state of govemance in
SOEs and the need to institute reforms. Moody's specifically
lamented the delay in implementing much needed reforms in the
governance of SOEs. Poor governance was again highlighted when
Moody's indicated, ‘pressures to further extend guarantees and
utilize procurement practices to advance political objectives are
sources of additional potential risk.” A copy of Moody's statement is

attached and marked as Annexure “DL4".

Both ratings agencies downgraded Eskom in November 2017, citing
its high level of necessary government support in instances of
financial distress, governance difficulties and that these downgrades

were consequential on the sovereign ratings downgrade.

On 26 January 2018, Moody's downgraded Eskom yet again due to
the further deterioration in its financial and liquidity position. A copy
of Eskom's media statement following the further downgrade is
attached and marked as Annexure “DLS". Fitch Ratings, on 31
January 2018, similarly downgraded Eskom, citing weakening
liquidity and Eskom's uncertain capacity to fulfil its short-term

financial commitments as the basis for its decision. A copy of
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7.8.

7.9.

7.10.

7.11.

7.12.

6

Eskom’s media statement following the downgrade is attached and

marked as Annexure “DL6".

Eskom was further downgraded by S&P in February 2018 and by
Moodys in March 2018. Copies of Eskom's media statements
following the downgrades are attached and marked as Annexures

“DL7" and “DL8",

These downgrades have had a detrimental effect on the growth of
our economy and have increased the cost of living, which directly
and adversely affects all South Africans and more dramatically, the

most vulnerable and poorest of South Africans.

Eskom as an SOE makes an essential contribution to our country's
economy. SOEs are vital to the growth of the economy because they
promote the development of the country's strategic sectors,

especially energy, transport, telecommunications and manufacturing.

Eskom's centrality and strategic importance to the South African
economy is self-evident. As the country's dominant electricity
supplier, the effective operation of Eskom is critical to government's
social and economic policies, as well as to the growth, development

and transformation of the economy.

The Minister of Public Enterprises (“the Minister”) reiterated Eskom’s
central role in the progressive reform and strategic transformation of
the South African economy during the budget vote speech on 15

May 2018. Discussing the major impact that the reliability of

¥
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electricity supply has on the country’s economy and its citizen's well-
being, the Minister acknowledged that Eskom, as a critical institution,
was on the brink of collapse through state capture. A copy of the

budget vote speech is attached and marked as Annexure “DL9".

In light of the above, the importance of well-functioning and transparent
SOEs cannot be over-stated. Eskom as a strategic national asset must

perform with optimum efficiency and accountability.

The public further has an interest in the prudent management of public
funds. Accordingly, in circumstances where the directors of a major public
entity such as Eskom are alleged to be managing the entity imprudently (if
not unlawfully), the public has a right to, and interest in, the prevention of
them being placed in positions of directors which require utmost good faith

and acting in the best interest of the Company.

The facts, which are at the heart of this application, centre on the agross
negligence, mismanagement and maladministration of Eskom by the
respondent Directors, who were Directors of the Company (“respondent
Directors” or “Directors”) and were responsible for the management and
control of the Company as per the governing prescripts of law and embodied
in the Memorandum of Incorporation (“MOI"). The Directors abused their
positions in order to benefit other entities and individuals rather than the

interests of Eskom and, by necessary extension, the people of South Africa.

Announcing Eskom's interim results on 30 January 2018, then Acting Chief
Executive Officer (“ACEQ"), Phakamani Hadebe ("Hadebe") acknowledged

that the significant challenges faced by Eskom are the result of poor

7
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leadership and a lack of corporate governance by these Directors. Hadebe
stated that as the shareholder, government waited too long to replace Eskom
leaders. A copy of Eskom's statement and a media report on Eskom's
interim results are attached as Annexure “DL10” and Annexure “DL11",

respectively.

The actions of the Directors, as detailed in this application, aiso evidence a
breach of the provisions of the Constitution of the Republic of South Africa,
1986 ("Constitution”), the PFMA, and the Companies Act as will be detailed

below.

Despite the removal of the majority of the Board of Directors of Eskom in
January 2018, and the removal of Lynne Brown as the Minister of Public
Enterprises (‘the former Minister” or “Brown") on 26 February 2018, the
erosion of executive oversight and corporate governance at Eskom in the
preceding years has placed it in a financially precarious position that has
endangered South Africa's economic stability as well. More significantly,
Eskom was central to the “state capture” project, which impoverished Eskom
and enriched third parties and/or individuals in what appears to be a
determined stratagem by the respondent Directors and others to commit

fraud, corruption, racketeering and engage in other financial misconduct.

In the remainder of this affidavit, | will address the following issues —

14.1. The parties;

14.2. Standing to bring this application:;

14.3. The factual background to this application: and

4
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14.4. The grounds for delinquency regarding each of the respondent

Directors.

THE PARTIES

The applicants

15  The first applicant is Corruption Walch. Corruption Watch is a non-profit
company under the laws of the Republic of South Africa, with its principal

place of business at 87 De Korte Street, Johannesburg.

The Respondents

16 The first respondent is Eskom Holdings SOC Limited.

16.1. Eskom is a state-owned company with registration number
2002/015527/06, duly established in terms of the company laws of
the Republic of South Africa and section 3 of the Eskom Conversion
Act, 13 of 2001 (“Eskom Act"), with its registered office at 1 Maxwell

Drive, Sunninghill, Sandton, Johannesburg.

16.2. Eskom is an organ of state as defined in section 239 of the

Constitution and a public entity listed in Schedule 2 of the PFMA.

16.3. No relief is sought against Eskom and it is cited due to its interest in
this matter. Eskom is specifically invited to assist the Court in its
determination of this application and to confirm the avoidable and
severe deterioration in its governance and financial position while

under the stewardship of the Directors.

£
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The second respondent is Mark Vivian Pamensky ("Pamensky”).

17.1.

17.2,

Pamensky is an adult male and a former member of the Board of
Directors of Eskom. Pamensky was appointed to the Board as a

non-executive Director on 11 December 2014,

On or about 16 November 2016, Pamensky resigned.

The third respondent is Anoj Singh (“Singh"), an adult male and former

member of the Board of Directors of Eskom.

18.1.

18.2.

18.3.

Singh was seconded to Eskom in August 2015 as the Acting Chief
Financial Officer ("ACFO") and was permanently appointed as the
Group Chief Financial Officer ("GCFO") on 25 September 2015.

Singh was appointed to the Board on 01 October 2015 as GCFO.

On or about 29 September 2017, Singh was suspended from Eskom

pending investigation.

On or about 22 January 2018, Singh resigned from Eskom following
the removal of the Board and the direction of the new Board “fo
immediately remove all Eskom executives who are facing allegations
of serious corruption and other acts of impropriety, including Mr
Matshela Koko and Mr Anoj Singh” (statement on measures to
strengthen govemance at Eskom, attached and marked as

Annexure “DL12").

The fourth respondent is Brian Molefe ("Molefe").

10
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19.1.  Molefe is an adult male and former Group Chief Executive, ("GCE")

of Eskom.

19.2. Molefe was appointed as GCE of Eskom on or about 10 October
2015. Prior to his appointment as GCE of Eskom, Molefe was

appointed as Acting GCE of Eskom in May 2015.

19.3. On 2 June 2017, the Eskom Board resolved to terminate the
Reinstatement Agreement entered into with Molefe, following a
directive by the Shareholder Representative, thereby terminating his

employment.

The fifth respondent is Venete Jarlene Klein (“Kiein”).

20.1. Klein is an adult female and a former member of the Board of
Directors of Eskom. Klein was appointed to the Board as a non-

executive Director on 11 December 2014.

20.2.  On or about May 2017, Klein resigned.

The sixth respondent is Zethembe Wilfred Khoza ("Khoza").

21.1. Khoza is an adult male and a former Chairperson of the Board of
Eskom, Chairperson of the Board Tender Committee and a member

of the People and Governance Committee.

21.2.  On or about 20 January 2018, Khoza resigned.

The seventh respondent is the Minister of Public Enterprises, Mr Pravin

Gordhan (“the Minister”) cited in his official capacity as the Shareholder

1"
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Representative and served care of the State Attorney, SALU Building, 316

Thabo Sehume Street, Pretoria.

22.1. The Minister is responsible for administering and regulating Eskom

under and in terms of the Eskom Act.

22.2.  No relief is sought against the Minister, who is cited based on his
interest in this application as the Shareholder Representative of
Eskom. Like Eskom, the Minister is specifically invited to assist the
Court in its determination of this application by providing

confirmation of the facts set out below.

STANDING

23

Corruption Watch brings this application in terms of section 157 of the

Companies Act, read with section 162. It seeks leave of this Court to bring

this application in the public interest.

The Work of Corruption Watch

24  As appears from Annexure “DL1" —

24.1.

24.2.

The first applicant was formed to undertake activities aimed at the
combating of corruption in all forms in South Africa in order to ensure
integrity and accountability in both the public and private sector in the

conduct of their functions and operations.

Two purposes of the first applicant are (i) to engage in litigation, and (ii)

to liaise with law enforcement authorities, as well as state investigation

12
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and prosecution authorities, to ensure that appropriate actions are

taken in relation to matters referred for investigation and/or prosecution.

Corruption Watch is a non-profit organisation that fights corruption and seeks
to hoid leaders and officials accountable for their actions. Corruption Watch
provides & platform for reporting corruption, through its website, an SMS line,
social media, email, or post; investigates selected reporis of alleged acts of
corruption; gathers and analyses information to identify pattems of
corruption; and builds campaigns that mobilise people to take a stand

against corruption.

As an advocacy organisation, much of the work of Corruption Watch is
focused on policy and legislative work, public education, outreach

programmes, campaigns, and raising the public's awareness of corruption.

Corruption Watch will also participate in litigation, such as this application,
where it would be in the public interest and would advance the ongoing fight

against corruption.

Exposing Corruption Through Reports and Whistleblowers

28

29

Corruption Watch aims to ensure that the custodians of public resources act
responsibly to advance the interests of the public, and to ensure that

opportunities for entering into corrupt relationships are reduced.

For this reason, the conduct of the respondent Directors while they were
directors at Eskom must be held up for scrutiny. Those Directors simply
failed in their obligations and refused to fulfil their duties while entrusted with

the corporate governance of Eskom. Despite handsome remuneration, the

13
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respondent Directors mismanaged public funds and diverted them from their
lawful, proper purposes to unlawful and improper ends. Seemingly willfully
blind to obvious conflicts of interest and determined to pursue interests other
than Eskom's, to the detriment of Eskom, the respondent Directors must now

be held accountable.

Corruption such as this weakens institutions and undermines social
solidarity. Our primary objective, therefore, is to encourage and enable
active public participation in combatting corruption by reporting experiences

of corruption in South Africa.

We believe that by shining a light on corruption and those who act corruptly,
we promote transparency and accountability and protect the beneficiaries of

public goods and services.

Each act of corruption that is prevented by our citizens underpins and
fortifies civil society and thereby enhances democracy, the rule of law and

the establishment of a more caring and just society.

Whistleblowers, such as Daniels, demonstrate tremendous courage to make
the decision to reveal corruption, when often it would be much easier to tumn
a blind eye and say nothing. Whistleblowers often go through harrowing

experiences on their way to vindication and the truth.

Through the brave efforts of Daniels, the extent to which the respondent
Directors acted delinquently and otherwise in contravention of their
obligations and duties, and the extent to which the former Minister also failed

to prevent such delinquency, is now known to this Court and to South Africa

14
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through her protected disclosure and testimony at the Porifolio Committee on
Public Enterprises Inquiry into Eskom, Transnet and Denel ("Parliamentary

Inquiry”). Personal accountability must follow for these individuals.

Despite public knowledge of the irregularities at Eskom through various
inquiries, investigations and reports, as detalled in this affidavit, there has
been no personal accountability for those responsible to date. The cost of
corruption is high — the failure of Eskom will cripple the South African

economy.

The Minister has publicly acknowledged that a compromised Board and
unscrupulous executives were installed, who were actively engaged in the
looting of Eskom (see Annexure “DL9"”). These individuals should not
escape personal liability and accountability for their role in bringing Eskom to
its knees in furtherance of the so-called “state capture” project. The
enrichment of, among others, the Gupta family to the detriment of Eskom
and its shareholders, the South African public, cannot pass without

consequences.

The former Minister failed to act in the public interest and hold the
respondent Directors accountable, as she should have done. As Shareholder
Representative, the former Minister was empowered by the Eskom MO to
take meaningful action against the respondent Directors to hold them
accountable for their failures as Directors. Yet she failed to do so, despite the
real and persistent threat from Eskom's lenders that no further funds would
be lent to Eskom without her acting and dealing with the corporate

governance failures at Eskom.

15
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38 In short, the govemance and management of Eskom has been nothing short
of calamitous. Eskom has been plagued by scandal after scandal pertaining
to state capture and the syphoning of public funds from the utility. This has
resulted in a warning from the then Minister of Finance that Eskom could
collapse the South African economy. A media article to this effect is attached

and marked as Annexure “DL13".

39  The then Deputy President’s critical intervention to ensure that appropriately
qualified people were appointed to a new Eskom Board in January 2018 was
insufficient to stave off a further credit downgrade. The Moody's statement,

attached and marked as Annexure “DL14", provided that:

“Eskom has faced mounting liquidity risks in recent weeks, primarily
driven by lenders' unwillingness to provide additional funding to the
company in the context of serious questions around corporate
governance, a lack of leadership and failing trust in the company. The
government'’s announcement, on 20 January 2018, seeking to address
these issues through the replacement of the existing Eskom Board
members and the plan to tackle long term funding and structural issues
is a positive first step towards restoring confidence in the company
and, over time, operational performance and its financial position.”

Public Interest and the Applicants’ Standing

40 In conclusion, | submit that it is plainly in the public interest that this application
be pursued by Corruption Watch with leave of this Court, finding that the first

applicant has standing to bring, as it does, this application:

40.1. On behalf of and in the public interest, with the leave of this Court in
terms of section 157(1)(d) of the Companies Act, read with section

162(2).

16
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It is evident from the above that there is significant and well-founded

public interest in the good governance and management of Eskom.

Further legal submissions regarding the applicant's standing will be made at

the hearing of this application.

PURPOSE OF THIS APPLICATION

42

43

44

Corruption Watch brings this application to ensure personal accountability for
the respondent Directors for their facilitation of and participation in corruption

and non-compliance with several statutory obligations while at Eskom.

It is insufficient redress that a largely new Board has recently been
appointed. It is important that these individuals who so egregiously failed to
fufil their statutory, legal and moral obligations as directors are prevented

from occupying these fiduciary positions again.

Further legal submissions regarding the appropriateness of the relief sought
to achieve these objectives of Corruption Watch will be made at the time of

the hearing of this application in due course.

INTRODUCTION TO THE GROUNDS OF DELINQUENCY AND FACTUAL

BACKGROUND TO THIS APPLICATION

45

46

The relevant factual background to the various incidents providing the
grounds of delinquency on which the applicants rely are set out below in
separate chapters and confirmed in the attached annexures and the

supporting affidavit of Daniels.

In summary, these are:

17
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46.1. Pamensky's conflicts of interest;

46.2. Eskom's relationship with Tegeta Exploration and Resources (Pty)

Ltd (“Tegeta");

46.3. Coal Supply Agreements and related dealings with Optimum Coal
Holdings (Pty) Ltd ("OCH") and Optimum Coal Mine (Pty) Ltd
(IIOCMII):

46.4. Financial mismanagement at Eskom — the Qualified Audit: and
46.5. Brian Molefe's "early retirement"/resignation.
47 | address each in turn below.
CHAPTER ONE:
PAMENSKY'S CONFLICTS OF INTEREST

48  The most fundamental duty of a Board member is to act in the best interests
of the organisation. The collapse in governance at Eskom allowed for large
scale looting of the institution as well as a complete mismanagement of
conflicts of interest. Not only did Pamensky use information gained through
his position at Eskom to his (and others) personal advantage, he actively

acted against Eskom’s best interests as detailed below.

49  Pamensky breached section 76 of the Companies Act in that he used his
position as a director of Eskom to gain advantage for another person other

than for Eskom and, by extension, the public resources with which it is

entrusted. ﬁ‘
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Pamensky was appointed as an independent non-executive director of the

Eskom Board on 11 December 2014.
Pamensky served as Chairman of the following committees of the Board:

51.1. The Investment and Finance Committee for the period December 2014

to July 2016; and

91.2. The Audit and Risk Committee for the period July 2016 to November

2016.

During his tenure on the Eskom Board, he also served as a director on the

boards of, or had business interests in, other Gupta-related entities including:

52.1. Oakbay Resources and Energy Ltd ("Oakbay") (for the period

September 2014 to May 2017);
92.2. Shiva Uranium (Pty) Ltd (27 November 2015 to 7 July 2016);
52.3. Yellow Star Trading 1099 (Pty) Ltd;
52.4. BIT Information Technology {Pty) Ltd; and
52.5. Trillian Capital Properties.

At the time, Tegeta also had a 20 percent shareholding interest in Shiva

Uranium.

Pamensky declared his various interests with regards to the above entities

while still a Board member.

Despite these declarations, in his role as non-executive board member ot@
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various companies, Pamensky was the conduit for the flow of privileged
information between the companies and members of the Gupta family. This
sharing of Eskom’s internal commercially sensitive information and relevant
information is inexplicable by a Director whose fiduciary and legal duties
inciude the preservation of its confidential information. It is further
inexplicable to have shared such information with a supplier to Eskom, with

which an arms-length relationship was required.

On 18 September 2015 Pamensky sent an email to members of the Gupta
family and associates attaching documentation on Eskom's new
procurement methods for coal. In the email Pamensky provides information
on a coal mine (Waterberg Coal Company) he had wanted to buy and states:
“We need to move fast on certain asset acquisitions as Sibanye is picking up
all these assets at low valuations which is what we should be doing. We
should also look to do a deal with Eskom on the coal plus mines. | have
some good thoughts on these assets that can we (sic) a win win for Eskom,

the mine owners and ourselves.” (Annexure “DL15")

On 22 November 2015, Pamensky sent an email to members of the Gupta
family and associates wherein he states: “We will have the shiva uranium
board sorted out by Tuesday. This will allow us to vote on the Tegeta
acquisition with no related parties. [...] In terms of the investment committee
| am available to start straight away. As I'm at the tail end of the main
acquisition of Oplimum Coal, please ensure that a condition precedent is that
the R2bn claim from Eskom is withdrawn or it becomes the sellers problem.”

A copy of the email is attached and marked as Annexure “DL16". The two-

¥
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-
billion-rand claim was the same penalty (detailed at paragraph 102 below) in
explaining how Glencore was pressured by Eskom to sell Optimum Coal to

Tegeta/the Guptas.

Again on 25 November 2015 Pamensky sent an email to Atul Gupta stating
that he would like to discuss the “concept on the potential law suit from
Eskom to target Co", which | understand “target Co" to be a reference to
Optimum Coal Mine (see paragraphs 110 below). A copy of the email is

attached and marked as Annexure “DL17".

On 31 January 2016, Pamensky sent an email to members of the Gupta
family and associates wherein he states: “Just for info purposes but Clinton
Jjust called me now to make sure that | reply back to you that Ivan is 100%
behind the closing of the deal and that Glencor (sic) are not behind these
press statements, | don’t believe him about the press but do believe him
about the fact the closing of the deal is important to Glencor (sic)r. The fact is
that Eskom will not deal with Glencor (sic) and the business practitioner
mentioned same to me.” A copy of the email is attached and marked as

Annexure “DL18".

Pamensky failed to recuse himself from decisions in which conflicts of
interest arose between his various stakes in business. Such failure to recuse
himself aids in his willingness to assist in dubious transactions. In an email to
members of the Gupta family, Pamensky discusses a possible conflict based
on the ORE potential acquisition of Tegeta, which has a contract with Eskom
and due to the fact that he sits on the Eskom Board. He states that he does

not believe there to be a conflict and requests a meeting to discuss the
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matter furthér. A copy of the email dated 17 November 2015 which

evidences same, is attached and marked as Annexure “DL19".

As a result of Pamensky's unlawful and corrupt conduct, the Organisation
Undoing Tax Abuse (“OUTA") has laid criminal charges against Pamensky
for corruption and for violating his statutory obligations in terms of the
Companies Act and the PFMA. OUTA's affidavit, with accompanying
annexures, is marked and attached as Annexure “DL20" and its contents

will be relied on in this application.

Pamensky, while exercising his powers and functions as a Board member

failed to:
59.1.  Actin good faith and for a proper purpose; and

59.2.  Actin the best interests of Eskom as Director (section 62(5)(c)(i)

of the Companies Act).

In addition, Pamensky knew, alternatively ought to have known, that by using
his position at Eskom to acquire and share confidential information with third

parties, he failed, inter alia, to:

59.3. Exercise the duty of utmost care to ensure reasonable protection of
the assets and records of Eskom as a public entity (section 50(1)(a)

of the PFMA);

59.4. Act with fidelity, honesty, integrity and in the best interests of Eskom

-
&

as a public entity (section 50(1)b) of the PFMA);
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59.5. Seek to prevent any prejudice to the financial interests of the State

(section 50(1)(d) of the PFMA); and

59.6. Refrain from using his position or privileges as a member of the
Eskom Board in order to improperly benefit another person (section

50(2) of the PFMA).
65 In respect of what is set out above, Pamensky:

99.7. Knew, ailternatively ought to have known that he was acting

unlawfully;

99.8. Failed to exercise the powers and perform the functions of Director
in good faith and for a proper purpose, in the best interests of

Eskom;

59.9. Acted in a manner that amounted to gross negligence, willful
misconduct or breach of trust in relation to the performance of
Eskom, and duties to Eskom in terms of section 162(5)c)(i), section
162(5)(c)(ii). section 162(5)(c)(ii), and 162(5)(c)(iv)(aa) of the

Companies Act.

66  Accordingly, this court must make an order declaring Pamensky a delinquent

Director in terms of section 162(5)(c)(i)-(iv) of the Companies Act.
CHAPTER TWO

ESKOM’S RELATIONSHIP WITH TEGETA EXPLORATION AND RESOURCES

(PTY) LTD (“TEGETA") ‘@
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Eskom is by far the dominant buyer in the domestic coal market. Coal supply
is vital not only to Eskom but to the South African economy. According to the
Department of Energy, South Africa produces 224 million tons of marketable

coal annually, with fifty-three percent (53%) used for electricity generation.

The key role played by our coal reserves in the economy is illustrated by the
fact that as at December 2015, Eskom was the seventh largest electricity
generator in the world. Eskom had thirteen coal-fired power stations and
maintained thirty-three coal contacts serviced by at least twenty-eight

suppliers.

Coal procurement therefore remains an essential procurement area and it is
necessary for Eskom to follow a proper coal procurement strategy and policy
in order to minimize risk and exposure. In terms of Eskom's Procurement
Policy “one of the responsibilities of the Eskom Board is to have and
maintain an appropriate procurement and provisioning system which is fair,

equitable, transparent, competitive and cost effective.”

At all relevant times hereto, Tegeta was owned by Oakbay Investments (Pty)
Ltd ("Oakbay”), a Gupta family owned business. A copy of the company

registration information is attached and marked as Annexure “DL21".

As set out below and in the attached annexures to this affidavit, Eskom
contracted with Tegeta for coal to be supplied to various of its power stations
for electricity generation. However, the terms of these supply agreements
were uncommercial, caused further financial harm to Eskom, and were the
result of action taken by Khoza, Singh and Molefe, in particular, that was

contrary to the statutory requirements and legal duties applicable to them.

24
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In addition, Khoza, Singh and Molefe failed to respond appropriately to other
arms of government, including Treasury, which was attempting to exercise

some oversight over these contracts.

Accordingly, these arrangements and all of the failures detailed below
provide a basis for this Court to conclude that Khoza, Singh and Molefe

should be declared to be delinquent Directors.

The allegations set out below in respect of the Coal Supply Agreements
("CSAs") entered into by Eskom with Tegeta/lOCH/OCM were the subject of
several different reports which investigated the matter and corroborated the
essential allegations detailed below. The following reports deal with the

matter;

67.1. The Price Waterhouse and Cooper ("PWC") Report: Coal Quality
Management dated 26 November 2015, attached and marked as

Annexure “DL22";

67.2. Treasury's Report titled “The verification of compliance with Treasury
Norms and Standard’s — Appointment of Tegeta Exploration and
Resources (Pty) Ltd" and annexures dated 12 April 2016, attached

and marked Annexure “DL23";

67.3. Extracts of the Public Protector's “State of Capture Report" dated 14

October 2016, attached and marked Annexure “DL24".

The reports relied on are in the public domain. The content of the reports has
not been publicly disputed by Khoza, Singh or Molefe. Corruption Watch

invites the respondents to confirm the contents of the reports.
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In sum, Eskom cantracted for unsuitable coal on uncommercial terms with a
supplier linked to the Gupta family and Oakbay group of companies, contrary
to the duties owed by the Directors to the company and to the public who are
directly affected by the failure of corporate governance at Eskom. Eskom's
relationship with Tegeta also was contrary to the requirements imposed on
Eskom by Treasury. These CSA's also raise grave conflicts of interests for
the Directors and were detrimental to Eskom in that its interests were

subrogated to the interests of one supplier.

For the sake of brevity, | attach the full chronology and detail on the
conclusion and terms of the CSA concluded between Eskom and Tegeta on
10 March 2015 (10 March CSA). This is attached and marked as Annexure

“DL25".

As Directors of Eskom, Molefe and Singh were under an obligation to
communicate to the Board at the earliest practicable opportunity any
information that had come to their attention (section 76(2)(b) of the

Companies Act).

Molefe, Singh and Khoza were also obliged to exercise their powers and
perform their functions in good faith and for proper purpose, in the best
interests of Eskom, and with the degree of care, skill and diligence that may
be reasonably expected of a person in their position (section 76(3) of the

Companies Act).

72.1. Khoza was the Chairman of the Board and Tender Committee at alj

relevant times when the transactions described served before him.
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72,2,  Singh was the GCFO at all relevant times.

The events detailed below illustrate that Molefe, Singh and Khoza failed to
act with fidelity, honesty, integrity and in the best interests of Eskom in

managing its financial affairs.

Failure by the Directors to Comply with the Treasury Report

74

The Treasury Report found that there is no evidence which points to Tegeta
having complied with the express requirements of Eskom, specifically with
clause 29.2 of the 10 March CSA, which required the submission of
prescribed information to Eskom within 30 days after the publication of their

annual report. The required information consisted of the following:

74.1. Summary of the product qualities supplied;

74.2. Quantities and dates of dispatch of contract coal delivered during the

previous year;

74.3. The reserve and resource statements, in accordance with SAMREC

Code, relating to the remaining coal to be mined at the Mine;

74.4. Progress on long term issues dealt with in this Agreement;

74.5. Latest tax clearance certificates;

74.6. Tegeta's broad based black empowerment status:

74.7. Employment equity status; and

74.8. The latest audited financial statements.
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Furthermore, Treasury criticised Eskom for faiiing to enforce clause 30 of the
10 March CSA, which required the submission of information in respect of
compliance with legislation by the supplier. In terms of clause 30, every
Eskom supplier must, upon request by Eskom, provide Eskom with copies of
all legislated compliance submissions submitted to all competent authorities
in terms of legislation aimed at inter alia environmental protection, health and

safety, and black empowerment.

The Treasury Report contained the following recommendation:

"The Accounting Authority must submit evidence of effective and
appropriate steps taken to ensure that Tegeta Exploration and
Resources (Pty) Ltd:

(i) supplied and continue to supply coal that conform to Eskom's
standards;

(i) complied and continue to comply with all its obligations under
applicable laws (clause 6.1 of the coal supply agreement);

(iij) submitted prescribed information to Eskom within 30 days after the
publication of the annual report (clause 29.2 of the coal supply
agreement);

(iv) settled the fine for contravening environmental laws imposed by
competent authorities;

(v} complied with additional Water Use License requirements; and

(vi) selectively mined the seam, use a grader to remove the major
inseam partings and avoid over drilling and blasting to improve the
quality of coal.

The Accounting Authority must submit evidence of effective and
appropriate steps taken by Eskom after receiving the SABS coal lest
results dated 18 September 2015 which confirmed that Tegela
Exploration and Resources (Pty) Ltd.'s coal do not conform to
contracted standards.

The Accounting Authority must submit evidence of effective and
appropriate steps taken by Eskom after Tegeta Exploration and
Resources (Ply) Ltd justified its High coal price because of the
increased BEE shareholding.
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The Accounting Authority must submit evidence of effective and
appropriate steps taken by Eskom to ensure compliance with clause 30
of the Coal Supply agreement with regards to the submission of the
legislative submission associated with compliance by the supplier.

The Accounting Authority must submit evidence of effective and
appropriate steps taken by Eskom to ensure that Tegeta Exploration
and Resources (Ply) Ltd was not paid for the tons of coal that did not
comply with its standards.”

On 12 April 2016, the Treasury Report was sent to Molefe as GCE. The
letter informed Molefe that he was to table the report before the Eskom
Board and submit the required information/documents on or before 30 April

2016.

On 30 August 2016, Malefe purported to answer to the recommendations
made by Treasury. The response is attached and marked Annexure
"DL26". According to the response from Molefe, as at 30 August 2016, the
Treasury Report had not been tabled before the Eskom Board. He then
seemingly offered to table the Report at the next Board meeting which was
set for 27 September 2016, some five months after he had received the

Treasury Report.

Despite the statutory duty to timeously provide all relevant information to the
Board and the request from Treasury that the Report be tabled timeously,
Molefe and Singh failed to do so. This is contrary to their duties and

obligations as Directors.

A reasonable director in the position of GCE and GCFO would have tabled

the Report timeously, in compliance with statutory duties and the oversight of
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Treasury in ensuring that Eskom was lawfully, diligently and properly

managed.

Findings of the PWC Report

81 The Directors’ disregard for their duties and failure to cure their non-
compliance with the obligations imposed upon them was compounded by
their disregard of further warnings regarding the non-compliant nature of the
CSAs contained in the PWC Report. Further details of these findings are set

out below.

82  On or about 26 November 2015, Eskom received the PWC Report. The
PWC Report found that the procurement of coal from inter alia Tegeta in
terms of the 10 March CSA was improper because there were several
failings in respect of the procurement process (the PWC Report discussed
the 10 March 2015 CSA concluded between Eskom and Tegeta, however
the Report uses a pseudonym to refer to Tegeta). The PWC Report

highlighted several failings in the procurement process including that:

82.1. Eskom acted in contravention of Clause 3.7.3.9 of Eskom's Procurement
and Supply Management Procedure. Clause 3.7.3.9 requires that
unsolicited offers be referred fo the Supplier Development & Localisation
Department (“SD & L Department”) for supplier pre-quaification and
registration, in terms of Clause 3.2 of the Procedure. “Only once
evalualed and pre-qualified after application, the supplier may then be
given a vendor number confirming registration on the Eskom supplier

database and may be considered for any future tenders’ enquiries.” This

i
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requirement was not complied with. Eskom's Procurement and Supply

Management Procedure is attached as Annexure “DL27"":

82.2. Despite being requested, the Commercial and Financial evaluation
report was not provided to PWC. PWC was however informed that
financial evaluations were performed. But it could not find any
evidence that a financial modelling and evaluation process was
followed or that there was a clear commercial motivation for entering

into the contract on the commercial terms provided; and

82.3. The contract appeared to have been hastily put together through a
process of ‘cutting and pasting' from various draft contracts or

standard contract templates.

The PWC Report highlights a number of significant issues that point to the
failure of the Board to give proper direction. This is especially so because

these failings concermn Eskom’s procurement of coal.

The PFMA requires that Eskom is represented by accountable persons at
every level, who must “prevent irregular expenditure, fruitless and wasteful
expenditure, losses resulting from criminal conduct, and expenditure not
complying with the operational policies of the public entity" and “manage

available working capital efficiently and economically”.

At a minimum, the PWC and Treasury Reports required the Board to
investigate allegations that irregular expenditure had been incurred. This was

not done.
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It is clear that the Directors failed to exercise the duty of utmost care and to
ensure reasonable protection of Eskom's assets. The failings of Eskom in
the procurement process and management of coal procured shows that the

Directors failed in this key responsibility.

The PWC Report highlights a number of issues which illustrate the extent to
which the Board abdicated its responsibility in this essential area. This is

evident from the following:

87.1. PWC states that negotiating team leaders were evidently in full

control of the process of procurement from start to the end;

87.2. There was no evidence of oversight from the Primary Energy

Department (“PED") and consequently by the Board:

87.3. Despite the fact that Eskom's procurement policy prohibited single
adjudication, PED continued, seemingly with a mandate from the
Board Tender Committee, to enter into contracts in excess of R3
billion, each committing Eskom for ten years or more with a single

authority; and

87.4. Despite the fact that there were properly constituted tender
committees, there was no evidence that these committees were ever

consulted.

Of significance is that PWC questioned whether the Board had properly
applied its mind to the present-day coal needs of Eskom. In particular, PWC

noted that:
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“It is questionable if similar coal market conditions and Eskom'’s
urgent procurement needs of 2009 still exist today that might Justify
perpelualing the coal price aspirations and governance system
proposed originally. The 2010 MT Mandate had outlived most if not
all senior executives and [Board of Directors] members and it is
quite conceivable that the current senior executives and [Board of
Directors] does not have sight of the original intent, strategy and
tactics. Board of Directors Tender Committee should review the

coal supply strategy and the associated procurement mandates as

soon as possible.” (Own emphasis added.)

It is apparent from the PWC Report that the Board delegated vast amounts
of its power without any oversight. This allowed individual employees to
enter into binding contracts on behalf of Eskom for large amounts of money
over extended periods of time. This amounted to an abdication by the Board
of its responsibilities as the accounting authority in terms of the PFMA. The
Directors must therefore be held accountable for the significant failures in the

procurement of coal, detailed further below.

The Board, as the accounting authority in terms of the PFMA, had the
responsibility not only to put in place proper procurement procedures but
also to ensure that such procedures were followed. The Board was, inter
alia, required to review the coal supply strategy, contracting strategy and
additional procurement mandates. The fact that such responsibilities were
seemingly exercised by officials in the Department did not mean that the
Board could abdicate its responsibilities as the accounting authority. It is
also unclear whether these powers were tawfully and properly delegated by

the Board.

The 10 March CSA with Tegeta not only flouted internal procurement

procedures but resulted in Eskom buying substandard coal from Tegeta.
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Between the period April 2015 to August 2015, Eskom made payments to

the value of R134 343 403.73 to Tegeta in terms of the CSA.

On 10 February 2016, as detailed below, the Committee approved the sale
of shares in OCM to Tegeta. They further resolved that the CSA between

OCH and Eskom be ceded to Tegeta.

These transactions took place under the leadership of Khoza, as Chair of the
Board Tender Committee. Khoza was also present at the Special Board
Tender Committee Meeting of 11 April 2016 at 21h00 which approved the

prepayment to the amount of R659,558,079.38 to Tegeta.

A reasonable chairperson of a tender committee would have:

94.1. Ensured compliance with Eskom's Procurement and Supply

Management Procedure;

94.2. Exercised the level of oversight required of a Director;

94.3. Provided full information to members of the committee on

matters under consideration in a timely manner; and

94.4, Acted in the best interests of Eskom as statutorily required under

the Companies Act and the PFMA.

In light of Khoza, Singh and Molefe's abdication of responsibility and
negligent conduct in their respective key roles, they fall to be declared
delinquent Directors in term of section 162(5)(c) of the Companies Act, in
that they acted in such a manner that amounted to gross negligence with

regards to the performance of their functions within, or duties towards Eskom
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in terms of section 50 and section 51 of the PFMA through the following acts

and/or omissions:

95.1.

95.2.

85.3.

95.4.

95.5.

95.6.

Using their position or privileges of, or confidential information for

personal gain or to improperly benefit another person;

Failing to disclose to the accounting authority any direct or indirect
personal or private business interest that it might have and withdraw
from the proceedings of the accounting authority when the matter is

considered;

Contravening their duty to act faily and impartially when doing
business on behalf of Eskom as a public entity and the duty to
uphold the principles of section 50 and section 51 of the PFMA as

well as section 217 of the Constitution;

Failing to exercise the duty of utmost care to ensure reasonable
protections of the assets and records of Eskom as a public entity

(section 50(1)a) of the PFMA);

Failing to act with fidelity, honesty, integrity and in the best interests
of Eskom as a public entity in the managing of its financial affairs

(section 50(1)(b) of the PFMA);

Failing to ensure that Eskom maintained an appropriate procurement
and provisioning system which is fair, equitable, transparent,

competitive and cost-effective (section 51(1)(a)(iii) of the PFMA);

35
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95.7. Contravening section 51(1)}(b)(ii) of the PFMA which requires that

they must take effective and appropriate steps to prevent irregular
expenditure, fruitless and wasteful expenditure, losses resulting from
criminal conduct, and expenditure not complying with the operational

policies of the public entity;

95.8. Failing to take responsibility for the safeguarding of the assets and
management of the revenue, expenditure and liabilities of Eskom

(section 51(1)(c) of the PFMA);

85.8. Failing to exercise reasonable care in respect of Eskom's interests;

and

95.10. Failing to act within their sphere of influence to prevent prejudice to

the financial interests of the state.

Accordingly, this Court must make an order declaring Khoza, Singh and

Molefe delinquent in terms of section 162(5)(c)i)-(iv) of the Companies Act.

In addition, these failures constitute a serious breach of Singh's fiduciary
duties to Eskom and a dereliction of his duties, role and responsibilities as

GCFO including his duties to:

97.1. Accept responsibility for the compilation and presentation of all
Eskom annual and other financial reports inciuding quarterly

shareholder reports and statements for the approval of Board:
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87.2. Manage the identification of financial information requirements and
ensure that systems are installed and applied to provide financial

information;

97.3. Approve the design of financial and administrative support systems

and ensure effective implementation; and

97.4. Most importantly, through formal processes and personal leadership
to ensure that sound corporate governance principles are adhered to

throughout Eskom.

98  Accordingly, this Court must make an order declaring Singh a delinquent
Director, on these additional grounds, in terms of section 162(5)(c)(iii) and

(iv) of the Companies Act.

99 In addition, the failure by Molefe and Singh to timeously table the Treasury
Report with the Board is a breach of the standards of Directors' conduct
under the Companies Act and a further ground to declare Singh and Molefe

delinquent.
CHAPTER THREE

COAL SUPPLY AGREEMENT AND RELATED DEALINGS WITH OPTIMUM
COAL HOLDINGS (PTY) (LTD) ("OCH") AND OPTIMUM COAL MINE (PTY) LTD
("OCM")

Introduction

100 Unfortunately, the coal supply agreements with Tegeta, described above, are

not the only instances of the Directors failing in their duties and obligations.
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As will be seen below, Eskom’s dealings with Optimum Coal Holdings and

Optimum Coal Mine, were equally lacking in their lawfulness and propriety.

101 The principal allegations relating to Optimum Coal Holdings (*OCH") and
Optimum Coal Mine (“OCM") are contained in the Public Protector's State of
Capture Report and based on the record of investigation by the Public
Protector. It has not been possible for the first applicant to obtain
confirmatory affidavits from the persons interviewed by the authors of the
Report, or the authors themselves. However, the Report is in the public
domain and the respondents are invited to dispute the comrectness of the
Report in so far as they allege the facts contained herein are incorrect.
Corruption Watch is not aware that the correctness of the Report has been

disputed publicly by the implicated Directors.

102  In sum, Eskom and the Directors used their position to engineer the sale of
OCH/OCM from Glencore to Tegeta, owned by the Gupta family. Through
the use of pressure and threats from Eskom executives and other political
figures, OCH/OCM experienced considerable financial distress and was
placed in business rescue. The business rescue practitioners eventually had
no option but to sell the company. At this stage, Tegeta was positioned to
purchase Optimum at a reduced price, in addition to having received
financial boosts from Eskom in the form of “coal prepayments”, that enabled
this process. For the sake of brevity, the full background to this impugned

transaction is attached and marked Annexure “DL28".

103 This transaction was not lawfully or properly the subject of attention and

action by the Directors of a wholly unrelated customer of OCH/OCM, Eskom.
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As set out below, the Directors became involved for reasons other than the

single-minded pursuit of Eskom's commercial interests.

The Forced Sale of OCH/OCM

104

106

106

107

108

Molefe as GCE, and, Singh as GCFO, were obliged not to use their position
of director, or any information obtained while acting in that capacity, to gain
advantage for another person other than Eskom, or to knowingly cause harm

to Eskom (section 76(2)(a) of the Companies Act).

They were obliged to exercise their powers and perform their functions of
director in good faith, in the best interests of Eskom, and with the degree of
care, skill and diligence that may reasonably be expected of a person in their

position {section 76(3) of the Companies Act).

Instead, as detailed below, Molefe and Singh's actions prejudiced one
private company in favour of another private company and knowingly caused

harm to Eskom.

Eskom had a long-standing contract with OCH/OCM for the supply of coal to
the Hendrina Power Station. However, it was evident that OCM was
supplying coal to Hendrina Power Station at a below cost value and was

losing money.

An agreement on new terms was drafted with the input of both Eskom and
OCH/OCM. However, when approval was required from the full Board, they
declined and stated that the matter should obtain the consent of the Acting

Group Executive, who at the time was Molefe.
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109 Molefe's refusal of the new agreement and attempts to hold OCH/OCM to
the current contractual terms appeared to have been calculated to place
OCH/OCM under severe financial pressure, eventually forcing its sale.
Furthermore, Eskom cancelled the Co-Operation Agreement and levied a

fine of R2 176 530 611.99 (two billion one hundred and seventy-six million

six hundred and eleven rand and ninety-nine cents) against OCH/OCM.

110  To still further increase the pressure on OCH/OCM, Eskom also issued a
letter referring the matter to arbitration as per the CSA and issued a

summons for the same penalty amount, on the same day.

111 Further evidence of the apparent Eskom strategy to force the sale of
OCH/OCM is sourced from the public statements of former Minister of
Mineral Resources Ngoako Ramatihodi ("Ramatlhadi’), see media articles
attached and marked as Annexures “DL29”. Ramatlhodi revealed that he
had attended a meeting with Molefe and Ngubane. Ramatlhodi stated that
both Molefe and Ngubane demanded that he suspend all of Glencore's
mining licenses in South Africa pending the payment of the R2 billion plus
fine imposed on them by Eskom. Ramatihodi refused to shut down the mines
on the basis that the country was experiencing load shedding and that a
shutdown would exacerbate it. On 22 September 2015, a few weeks
following his refusal to suspend Glencore's mining licenses, Ramatlhodi was
transferred to head up Public Service and Administration and was

subsequently removed as Minister.

112 These allegations have been denied by Ngubane.
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113  The only individuals and or entities who stood to benefit from OCM/OCH not

being awarded a revised contract by Eskom were the Gupta/Oakbay/Tegeta

suitors which could now purchase a distressed entity in business rescue.

114 Further evidence of the apparent prejudice caused by Eskom is that, once
the sale agreement was signed in December 2015, Tegeta appears to have
easily managed to secure jucrative contracts to supply coal to Amot Power
Station with coal from OCM. This increased the financial stabiiity of OCM
and decreased Tegeta's obligations of post commencement financing to

OCH/OCM.

116 Molefe and Singh’s actions were in gross violation of sections 50(1), 50(2),

50(3), and 51(1) of the PFMA which provides inter alia that;

115.1. The accounting authority must exercise the duty of utmost care, act
with integrity, honesty and in the best interests of the public entity in

managing the financial affairs of the public entity;

115.2. The accounting authority must take effective and appropriate steps
to prevent irregular expenditure, losses resulting from criminal
conduct and expenditure not complying with the operational policies

of the public entity;

115.3. A member of an accounting authority may not act in a manner that is
inconsistent with the responsibilities assigned to an accounting

authority in terms of the PFMA,; or
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1156.4. Use the position or privileges of, or confidential information obtained
as accounting authority or member thereof for personal gain or to

improperly benefit another person; and

1156.5. A member of an accounting authority must disclose to the
accounting authority any direct or indirect personal or private
business interest that it might have and withdraw from the
proceedings of the accounting authority when the matter is

considered.

116  Accordingly, this Court must make an order declaring Molefe and Singh
delinquent in terms of section 162(5)(c)(i)-(iv) of the Companies Act.

Further Acts of Delinquency in Respect of the Tegeta CSA and OCH/OCM
Acquisition

117  In respect of the pre-payment to Tegeta, the respondent Directors failed to
act in the best interests of Eskom as the transaction was not commercially

favourable to Eskom.

118 On 11 April 2016, at approximately 19h30, Daniels received a telephone
request from Khoza to arrange an urgent meeting of the Board Tender
Committee for later that same evening to discuss emergency coal supply to
Amot Power Station. The next Board Tender Committee meeting was

scheduled for 13 April 2016.

119 Daniels arranged the meeting as requested, which commenced at 21h04.
The purpose of the meeting as detailed in the submission document was that

supply to Amot would be inadequate to meet the burn requirements of the
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power station over the winter months and that there was an urgent need for
additional coal. A copy of the submission document is attached and marked

as Annexure “DL30".

120  The submission document required that the following resolution be approved
and granted:
“Addenda to the Short Term Coal Supply Agreements between various
suppliers and Eskom be concluded to extend the supply of coal from various
sources to Amot Power Station for up to a further five (5) months and/or
such period as may be requested by the supplier but not later than 30
September 2016. The Chief Financial Officer is hereby authorized to approve
the basis for prepayment to secure the fixed coal price for the period of
extension. The Group Executive (Generation) is hereby authorized to take all

hecessary steps to give effect to the above, including the signing of any
consents, or any other documentation necessary or related thereto”

121 One of the short term suppliers identified was Tegeta. The submission
document identified that Tegeta had indicated a willingness to extend its
current contract but that it had requested a prepayment to enable it to meet
production requirements from the export component of the mine in lieu of the
fact that it subsidises the direct feed to Hendrina Power Station. This would
enable it to meet the coal supply demands for the two power stations in the

short term.

122 The Board Tender Committee approved the pre-payment without having fully
satisfied itself that the transaction was commercially sustainable, contrary to
its obligations and duties to do so. At the time, Khoza was Chairperson of the

Board Tender Committee.

123  Molefe, Singh and Khoza had a duty to act fairly and impartially when doing

business on behalf of Eskom as a public entity. They had a duty to uphold
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the principles of section 76 of the Companies Act, section 50 and section 51

of the PFMA, as well as section 217 of the Constitution.
124 As is detailed below, they failed to do so.
125 It was resolved on 11 April 2016 that the financial transaction was subject to:
125.1.  The GCFO obtaining a discount in the price;
126.2.  The supplier (Tegeta) offers a guarantee to Eskom; and

125.3. The GCFO providing an assurance to the Committee that the

transactions are economically viable.
126  Singh failed to follow up and obtain those assurances.

127 Singh did not conduct himself diligently. The prepayment in the amount of
R659 558 079.38 appears to never have been used to fund OCM or service

the Amot contract.

128 A few hours before the meeting, a consortium of banks had informed the
Guptas that they would not be able to provide them with the R600 million
required for the purchase of OCH/OCM, due two days later. The prepayment
was utilized by Tegeta solely to fund the purchase of OCH/OCM (see also

page 21 of Annexure “DL24").

129  Given the timing of the prepayment which was approved on 11 April 20186, it
appears highly probable that some, if not all, of the Directors who approved
the payment had some knowledge of the true nature of and explanation for

the prepayment. The prepayment was approved after the special Board
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Tender Committee meeting on 11 Aprii 2016 at 21h00. This was on the

same day that Tegeta told the business rescue practitioners that they were
R600 million short in respect of the purchase price of R2.15 billion, which

needed to be paid on 14 April 2016.

130 The urgency of the special Board Tender Committee meeting on 11 April
2016 at 21h00 was solely for the purpose of benefiting Tegeta in order to
fund the purchase of all of the shares in OCH. This is a reasonable inference
to be drawn having regard for the context in which this meeting was

convened.

131 This is further evidenced by the testimony of Piers Marsden ("Marsden”) at
the Parliamentary Inquiry who was one of the business rescue practitioners
("BRP") for OCH/OCM. Marsden testified before the Inquiry that on 11 April
2016, he was contacted by the former Qakbay CEO, Nazeem Howa, who
indicated that they were R600 million short and were struggling to source
funding from banks. However, just two days later — the money was paid.
Marsden stated that he blew the whistie on the real purpose of the payment
after public statements were made by Acting Eskom GCE Matshela Koko, to
the effect that the R600 million was a prepayment for coal. See attached

Eskom press release marked as Annexure “DL31".

132 Further, subsequent to Tegeta acquiring OCH/OCM, Eskom did not fully
enforce its fine of R2 176 530 611.99 against Tegeta as the new owners of
OCH/OCM. Eskom reduced the fine, through arbitration and settlement, to

less than a quarter of the original amount. Tegeta was only liable for a total
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penalty of RS57 million, of which Tegeta had paid R248 million by the time of

the settlement.

133 Eskom, led by the Board as the accounting authority, was aware that Tegeta
was receiving coal from OCM at a rate of R18.68/GJ. Despite this, Eskom
entered into the CSA with Tegeta at an initial rate of R22.00/GJ to supply

coal to Aot Power Station.

134 Eskom, acting through Molefe, Singh and Khoza, should have known the
exact position of OCH/OCM, both financially and in terms of production
output, and should have known that a prepayment was not needed by
Tegeta. it was the responsibility of the Chief Procurement Officer to be

aware of and take the necessary steps

135 The prepayment amounted to fruitiess and wasteful expenditure as it
appears that it was not used to meet production requirements at OCM. It
moreover exposed Eskom to unnecessary risk especially with regard to its

working capital.

136  The Directors accordingly breached section 51(1)(b)ii) of the PFMA which
provides that the accounting authority must take effective and appropriate
steps to prevent irregular expenditure, fruitless and wasteful expenditure,
losses resulting from criminal conduct, and expenditure not complying with
the operational policies of the public entity. The pre-payment was not cost
effective and coal could have been sourced directly from OCM at a better

rate.
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The Directors failed o exercise reasonable care in respect of Eskom's

interests.

Molefe, Singh and Khoza's contravention of section 51 of the PFMA amounts

to an offence under section 83(1)(a) of the PFMA and is subject to the

penalties under section 86 of the PFMA.

The Directors breached section 162(5)(c) of the Companies Act by grossly

abusing their positions as Directors, acting in a manner that amounts to

gross negligence and breach of trust in relation to the SOE and knowingly

causing harm to the company.

The Directors failed to:

140.1.

140.2.

140.3.

140.4.

Act within their sphere of influence to prevent prejudice to the

financial interests of the State;

Act with fidelity, honesty, integrity and in the best interests of
Eskom as a public entity in the managing of its financial affairs

(section 50(1)(b) of the PFMA);

Take responsibility for the safeguarding of the assets and
management the revenue, expenditure and liabilities of Eskom

(section 51(1)(c) of the PFMA); and

Ensure that Eskom maintains an effective, efficient and
transparent system of financial and risk management and internal

control (section 51(1)(a)(i) of the PFMA).
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141 For these reasons, Molefe, Singh and Khoza should be held personally

accountable by the Court and be declared delinquent.
CHAPTER FOUR
FINANCIAL MISMANAGEMENT AT ESKOM - THE QUALIFIED AUDIT

142 As explained above, the financial management and fiscal health of Eskom is
of national importance given its centrality to the South African economy.
Regrettably, as will be shown below, several instances of financial
mismanagement, failure of Board oversight and a disregard of the risks
arising from commercially irrational transactions arose during the tenure of

the respondent Directors.

143 The events described below provide the relevant factual background for the
applicants’ desired relief to have Singh and Pamensky declared delinquent
Directors for their central role in, and uitimate responsibility for, what is set

out in this Chapter.

144 It is, of course, true that they were not the only Directors of Eskom at this
time, nor the only members of the Audit and Risk Committee (as at 31 March
2017, the members of the Committee were Chwayita Mabude (acting
Chairperson), Venete Kiein, and Pat Naidoo). However, they unquestionably
bear responsibility for failing to prevent the qualified audit of Eskom, in
breach of their statutory duties as directors in their respective role of GCFO

("Singh”) and Chairman of the Audit and Risk Committee (“Pamensky”).

145 Pamensky served as Chairman of the Audit and Risk Committee for the

period July 2016 to November 2016.
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The financial statements were prepared under the supervision of the GCFO,
Singh. They were approved by the Board of Directors and signed on its

behalf by the then interim Chairman, Khoza.

The Role of the Audit Committee

147

148

149

The Audit and Risk Committee is required to perform its functions in terms of
the requirements of the PFMA, the Companies Act and in accordance with

the King Code of Governance Principles for South Africa (*King V™).

The Audit and Risk Committee is an independent oversight body and must
ensure the integrity of financial controls and identify and manage financial

risk. It has several statutory duties including:

148.1. Oversight of financial and non-financial reporting and disclosure;

148.2. Internal control system (oversight/management);

148.3. Risk management; and

148.4. Supervision of internal and external audit functions.

The Audit and Risk Committee plays a key role in ensuring accountability
and should function as an independent body to ensure the integrity of
financial controls, effective financial risk management, combined assurance
(the process of parties working together to reach the goal of communicating
information to management), and meaningful integrated reporting. It also is

required to review the effectiveness of Eskom's internal controls.
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150 The effectiveness of an audit committee depends on the effectiveness of the
chair of the committee. As Chair of the Audit and Risk Committee, Pamensky

was required, at a minimum, to:
150.1. Be independent;

150.2. Provide leadership to and oversight of the work of the Audit and Risk

Committee; and

150.3. Deal appropriately with any concemns relating to intemal financial

controls of Eskom and related matters.

151 The GCFO is responsible to develop, implement and oversee a system of
effective financial management. Singh, as GCFO, was required to provide
good governance, effective oversight and to address operational matters that

constitute sound financial management.

152 A reasonable director in the position of Singh and Pamensky would have
performed hisfher functions within, and duties towards, Eskom in compliance

with the Companies Act and the PFMA.
153 Singh and Pamensky failed to do so.
The Qualified Audit

154 The Board is responsible for the maintenance of adequate accounting
records and appropriate systems of internal control as well as the
preparation, integrity and fair presentation of the annual consolidated
financial statements. The annual financial statements reflect Eskom's

financial results, performance against predetermined objectives and the

. v r



165

166

157

51

financial position at the end of the financial year of Eskom, Its subsidiaries,

joint ventures, associates and structured entities.

On 11 July 2017, Eskom published its financial statements for the financial
year ending 31 March 2017. In the financial statements, the external

independent auditors issued a qualified audit opinion.

The qualified audit opinion arose as a consequence of Eskom's external
auditors being unable to conclude that the irregular expenditure disclosed in
the financial statements, included ali of the irregular expenditure that was

incurred by the company in the financial year ending 31 March 2017.

The irregular expenditure disclosed in the financial statements amounted to

R2.9 billion and comprised of expenditures that were incurred:

157.1. Without PFMA approval;

187.2. Following incorrect tender processes;

197.3. Without investment approvai;

167.4. In breach of the Preferential Procurement Policy Framework Act, 5
of 2000 (“PPPFA"), monetary thresholds and lack of assaciated tax

clearance certificates:

157.5. In breach of environmental regulations;

157.6. In relation to the use of labour brokers;

157.7. In relation to the use of sole sources of supply; and

21



e

52

157.8. That revealed the incorrect classification of contracts as emergency

procurement.

158 Some of these imegularities were cured in various ways, mostly through

condonation.

169  The irregular expenditure that was incurred by Eskom is set out in note 52 of

the financial statements, attached and marked as Annexure “DL32".

160 It appears from the financial statements that the irregular expenditure
incurred in 2016 was R348 million and that this amount ballooned to R2.9
billion in 2017 resulting in the qualified audit. This was the first time that an

audit opinion had been qualified for Eskom.

The Effect of The Qualified Audit

161 The qualified opinion triggered an event of default on two loan facilities that
total R17.2 billion from the French Development Agency and the Development
Bank of South Africa (“DBSA") respectively. The occurrence of the event of
default also had the possibility of triggering cross defaults on other loan
agreements and this would have resulted in the acceleration of Eskom's entire
debt book, at the time, of approximately R340 billion. Once Eskom became
aware of the event of default, it had an obligation to inform its lenders about the

event.
The Interactions with the DBSA

162 Singh, as GCFO of Eskom, wrote to the DBSA on 7 July 2017 advising it of the

triggering of the event of default and requesting permission for an amendment
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to the provisions of the term loan facility agreement entered into by the DBSA

and Eskom on 4 November 2010. The letter is attached, marked as Annexure

“DL33".

163 The DBSA responded and advised that it would only consider walving its rights

in terms of the term loan facility agreement if and when certain conditions were

met, as outlined in its letters dated 14 July 2017 and 19 July 2017, marked and

attached as Annexures “DL34" and “DL35" respectively.

164 In particular, in the DBSA's letter dated 19 July 2017, the DBSA agreed not to

enforce its rights until close of business on 25 July 2017. The DBSA required

Eskom to provide the following by 17h00 on 25 July 2017:

164.1.

164.2.

164.3.

164.4.

Full disclosure of the events that led to the event of default based on

Eskom'’s understanding of those events as at 25 July 2017;

A detailed plan of mitigating measures Eskom proposed to put in place
and remedial action Eskom proposed to take to ensure that Eskom's

audited financial statements would not again be qualified;

The Audit Committee’s written approval of the detailed plan of
mitigating measures Eskom proposed to put in place and any remedial
action Eskom proposed to take to address the events that led to the

event of defaulit;

Written confirmation, to the satisfaction of DBSA, that Eskom had
properly identified and suspended or placed on special leave those

employees or Directors or officers who played a role in the events
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leading up to the qualification of Eskom's audited financial statements

and control failures around Eskom's contract management; and

164.5. Evidence of immediate action taken at senior management level where
allegations have been made of fiduciary responsibilities which have

been compromised.

165 The DBSA sought to ensure that there was accountability and that corrective

measures were taken for the qualified audit that had been issued to Eskom.

166 Eskom responded to this letter on 25 July 2017. However, its response failed to
adequately address the conditions highlighted in the DBSA's letter of 19 July
2017. In particular, Eskom sought to avoid the conditions placed by the DBSA
that required it to take action against senior managers, employees and
Directors who played a role in the events leading up to the qualification of
Eskom’s audited financial statements and control failures around Eskom's
contract management. Eskom's response is attached, marked as Annexure

“DL36".

167In a sternly worded response to Eskom, dated 26 July 2017, attached and
marked as Annexure “DL37", the DBSA noted Eskom's unsatisfactory
response to the conditions that it had required it to meet before the 25 July
2017 deadline. The DBSA noted that Eskom had failed to address these
conditions. The DBSA therefore decided that it had no choice but to issue an
ultimatum to Eskom that it comply with the requirements of the 19 July 2017
letter by 17h00 on 28 July 2017. In particular and with reference to paragraph
3.4 of that letter, the DBSA specifically requested the Board of Eskom, by the

extended date and time, to:
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167.1. Refigct on the Eskom GCFO's (“Singh”) role in the events leading up to

the qualification of Eskom's audited financial statements and the control

failures around Eskom'’s contract management; and

167.2. Suspend then GCFO (“Singh”) or place him on special leave to enable
an independent and transparent investigation to be conducted into his

role at Eskom.

168 On 28 July 2017, Eskom responded and advised the DBSA that the Eskom
Board had now placed Singh on special leave pending an investigation into the
events leading up to the qualification of the Eskom financials and the contro!
failures in relation to the contract management function within Eskom, as well
as generally his role in certain events which tock place at Eskom. The letter is

attached and marked as Annexure “DL38".

1691t was only following this action taken by the Eskom Board, at DBSA's
insistence, that the DBSA agreed to waive its rights in terms of the term loan

facility agreement.

170 The qualified audit and the subsequent triggering of the events of default in the

term loan facility agreement placed Eskom under enormous risk, including that:

170.1. The likelihood of the South African government having to step in and
assume the guarantee debts of Eskom as primary obligor resulting in

further sovereign ratings downgrades;

170.2. Eskom may have had to follow debt restructuring that would have had

a detrimental impact on the South African economy;
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170.3. Eskom and the government would have likely been downgraded by the
ratings agencies while the situation remained, and this would have had
negative implications for the South African currency on foreign

exchange markets,

170.4. There would have been a possible run on the equity markets;

170.5. There would have been a deepening of the weak GDP growth of the
country with negative consequences on issues such as unemployment:

and

170.6. Eskom's financial sustainability would have been further compromised.

171 Eskom’s hand was eventually forced by the lenders to ensure that corrective

action and accountability was taken for the qualified audit.

172 Had Singh and Pamensky diligently, rather than delinquently, performed their
statutory and legal duties, Eskom’s audit would not have been qualified and it

would not have risked the occurrence of an event of default.

173 In addition, during the tenure of this Audit and Risk Committee, chaired by
Pamensky, irregular expenditure at Eskom increased fourfold from R348 million
in 2016 to R2.9 billion in 2017. The Audit and Risk Committee was therefore
negligent, and its members failed in their statutory duties, including the

following specifically related to audit and risk:

173.1. Ensuring oversight of financial and non-financial reporting and

disclosure;

173.2. Ensuring that there were internal control systems;

56



57

173.3. Ensuring risk management; and
173.4. Ensuring proper internal and externa! audit functions.

174 The qualified audit and ballooning of irregular expenditure caused and
continues to cause significant damage to Eskom's reputation. Some of Eskom’s
creditors threatened to recall significant loan amounts which Eskom relied on
for financial solvency and liquidity, and which loan agreements contain
conditions including that Eskom maintain an unqualified audit. The qualified

audit aiso threatened the credit rating of Eskom.

175 In addition, the financia! statements failed to accurately identify all instances of

iregular expenditure, which is a further breach of section 55(2) of the PFMA.

176 In sum, the dire financial state of Eskom is evidence of gross mismanagement
and irresponsible financial management. Singh as GCFOQ was ultimately
responsible for ensuring that sound corporate governance principles are

adhered to throughout Eskom's financial affairs.

1771In light of this negligent misconduct, | submit that Pamensky and Singh, in
particular, fall to be declared delinquent Directors in term of section
162(5)(c)iii) and (iv)(aa) of the Companies Act, in that they acted in such a
manner that amounted to gross negligence with regard to the performance of
their functions within, or duties towards, Eskom in terms of section 50 and

section 51 of the PFMA by failing to:

177.1. Exercise the duty of utmost care to ensure reasonable protection of the

assets and records of the public entity (section 50(1)a) of the PFMA);

=
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177.2.

177.3.

1774,

177.5.

177.6.

177.7.

177.8.

58
Act with fidelity, honesty, integrity and in the best interests of Eskom as
a public entity in the managing of its financial affairs (section 50(1)(b) of

the PFMA);

Ensure that Eskom maintains an effective, efficient and transparent
system of financial and risk management and internal control (section

91(1)(a)(i) of the PFMA);

Ensure that Eskom maintains a system of internal audit under the
control and direction of an audit committee complying with and
operating in accordance with regulations and instructions prescribed in

terms of section 76 of the PFMA (section 51(1)(a)(ii) of the PFMA);

Ensure that Eskom maintains an appropriate procurement and
provisioning system which is fair, equitable, tfransparent, competitive

and cost-effective (section 51(1)(a)iii) of the PFMA);

Ensure that Eskom takes effective and appropriate steps to prevent
iregular expenditure, fruitless and wasteful expenditure and
expenditure not complying with the operational policies of Eskom (as

contemplated in section 51(1)(b)ii) of the PFMA);

Exercise the duty of utmost care to ensure reasonable protections of
the assets and management the revenue, expenditure and liabilities of

Eskom (section 51(1)c) of the PFMA); and

Take effective and appropriate disciplinary steps against any employee
of the public entity who contravenes or fails to comply with a provision

of the PFMA, commits an act that undermines the financial
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management and internal control system of Eskom, or makes or
permits an irregular expenditure or a fruitiess and wasteful expenditure

(section 51(1)(e) of the PFMA).

178 Pamensky and Singh further failed to:

178.1. Receive and deal with appropriately any concerns or complaints,
whether from within or outside the company, or on its own initiative,

relating to —

(i) The accounting practices and intemnal audit of the company;

(i)  The contents of auditing of the company's financial statements:

(i)  The internal financial controls of the company; or

(iv)  Any related matter (section 94(7)(g) of the Companies Act); and

(v)  Make submissions to the Board on any matter conceming the
company's accounting policies, financial control, records and

reporting (section 94(7)(h) of the Companies Act).

179 A reasonable director and chairperson of an audit committee and a reasonable
CFO would have taken the steps necessary to ensure a system of effective

financial management, and compliance with their statutory duties.

180 Pamensky and Singh failed to do so.

181 Accordingly, this Court must make an order declaring Pamensky and Singh
delinquent Directors in terms of section 162(5)(c)(iii) and (iv) of the Companies

Act.
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CHAPTER FIVE

BRIAN MOLEFE'S "EARLY RETIREMENT"/RESIGNATION

Introduction

182

183

184

185

186

The next incident providing grounds for delinquency on which the applicant
relies pertains to the scheme that was set up by Eskom and its Directors to

pay Molefe R30.1 million in “early retirement benefits”.

The scheme essentially amended the applicable pension fund rules in
respect of executive directors with fixed term contracts to make up the
shortfall in years, waive penalties and refund to the Eskom Pension and

Provident Fund (“EPPF") the actual cost relating to the additional service.

Molefe was appointed as Acting GCE of Eskom on 17 April 2015 and his

appointment as GCE was made permanent on 1 October 2015.

On 16 October 2015, a letter was addressed to the former Minister, setting
out a proposal in respect of Molefe's remuneration for her consideration and
approval. The letter stated that the benchmarks reflected that the current
remuneration as paid by his former employer, Transnet, to Molefe was below
the statistical measurements. On that basis, a suitable guaranteed
remuneration package was proposed, taking into account the cited

benchmarks. The letter is attached, marked Annexure “DL39".

On 1 November 2015, the former Minister approved the total guaranteed
remuneration to be paid to Molefe with effect from the date of his

appointment. She advised that it was her view and that of Cabinet that the
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period of employment be stipulated as five years, subject to annual

performance reviews. The letter is attached, marked Annexure “DL40".

187  On 9 November 2015, Eskom made a formal offer of employment to Molefe,
Molefe acknowledged receipt of the letter on 11 November 2015. Molefe was

appointed as the GCE, with effect from 1 October 2015.

188 On 25 November 2015, correspondence from Eskom was directed ta the
former Minister, a copy of which is attached marked as Annexure “DL41".
In this letter, Molefe's history of having served in numerous high ranking
South African organisations at an executive level to stabilise and ensure the
future sustainability and performance of those organisations was outlined. It
was further indicated that due to the nature of those engagements and the
short term contractual obligations, Molefe had not been able to benefit from
the growth opportunity of a single pension fund. Consequently, the following
material contractual stipulations to bridge this gap were proposed and the
former Minister was requested to approve the proposed contractual

stipulations:

188.1. Regardless of Molefe's age after the five-year termination date, he
be allowed to retire from Eskom’s service on the basis that he is

aged sixty-three;

188.2. That the penalties prescribed by the EPPF for retirement prior to age

sixty-three be waived;

188.3. That Eskom carries the cost of such penalties (to be paid over to the

EPPF); and
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188.4. In the event that Molefe's contract is not extended beyond the five-
year termination date, he will be allowed to subscribe to any other

SOC or government pension fund.

The former Minister did not respond to the letter dated 25 November 2015.
However, this matter was discussed at a meeting on 23 February 2016,

which Daniels attended.

Daniels also attended a meeting of 23 February 2016 with Brown, Ngubane
and Klein, in Cape Town, where Molefe's proposed pension arrangement
was discussed. The former Minister indicated that she would not oppose the
pension proposal but that it must be submitted to her in writing so that she
can deal with it expeditiously. It was indicated to her that correspondence
had been sent to her office in a letter dated 25 November 2015. Confirmation
of the Cabinet decision in relation to the tenure of Molefe's contract of

employment needed to be obtained by the former Minister.

A meeting of the People and Governance Committee was held 9 February
2016, chaired by Klein. As already indicated, this proved to be a crucial

meeting.

The Committee passed a resolution that, in cases where Executive Directors
decided to take early retirement and there was a shortfall regarding the
EPPF ten years of service rule, Eskom would bridge the gap to make up for
the ten years, waive the penalties applicable to early retirement, and Eskom
would refund the pension fund the actual costs for additional service added,

plus penalties applicable to early retirement.
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In terms of the resolution, Molefe and Singh, who were to be appointed on
five-year fixed-term contracts, would be able to qualify for the early
retirement benefits contrary to the rules of the EPPF. The resolution was
consistent with the proposal in the letter to the former Minister dated 25

November 2015, discussed above.

On 2 November 2016, the Public Protector released her State of Capture
Report. Following the emergence of a plethora of allegations implicating
Molefe in the Report, Molefe announced, on 11 November 2016, that he
would be terminating his employment with Eskom. On the same date, Molefe

also submitted a request for early retirement.

On 11 November 2016, the former Minister issued a statement stating that

Molefe had resigned as the Eskom GCE.

On 21 November 2016, the People and Governance Committee discussed
the terms of Molefe’s request for early retirement and approved the request,
in principle. This meeting was not quorate and was thus unable to pass any

resolutions.

On 24 November 2016, correspondence was addressed to Molefe,
confirming that his application for early retirement was approved in terms of
rules 28 and 21.4 of the EPPF Rules and the committee resolution of 9

February 2016.

The correspondence was based on an extract from the 9 February 2016
meeting minutes and resolution. Reliance was placed on the meeting of 9

February 2016 as basis for accepting Molefe's application despite knowledge

63
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that no resolution was passed to that effect. It was further confirmed that
penalties wouid be waived and the potential service to age sixty-three was

granted.

199 Molefe left Eskom's employment and, on 23 February 2017, took up a

position as a Member of Parliament for the African National Congress.

200 The issue of Molefe's departure from Eskom resurfaced again on 16 April
2017, when the Sunday Times newspaper published an article detailing that

Molefe had received a R30 million pension pay out.

201 The former Minister later instructed the Board to engage Molefe and report
back with an appropriate pension proposal and further to investigate how its
proposal got into the public domain prior to her having had an opportunity to

consider it.

202  Notwithstanding this instruction, on 23 April 2017, the former Minister issued
a media statement that she had declined Eskom's proposal to pay Molefe a
R30 million pension payout on the basis that it lacked legal rationale and was
not justifiable in light of the current financial challenges faced. A copy of the

statement is attached and marked as Annexure “DL42".

203 However, Molefe's pension proposal was discussed with the former Minister
at the 23 February 2016 meeting attended by Daniels, together with
Ngubane and Klein, where the Minister indicated that she would not oppose

the pension proposal.

204 Further, it was under the direction of the former Minister that Eskom was

instructed to look at altemative pension proposals for Molefe. See Eskom
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correspondence dated 11 May 2017, attached and marked as Annexure

“DL43".

205 On 11 May 2017, the Chairman of the Eskom Board, directed a letter to
Molefe in which he was offered his former position of Eskom GCE. Molefe

returned to Eskom in what was claimed to be a “reinstatement”.

206 On 25 January 2018, the High Court set aside the scheme as unlawful. In its

judgment, attached and marked as Annexure “DL44", the High Court noted:

“There is a strong inference to be drawn from the above factors that
the early retirement agreement was a deliberate scheme devised by
Eskom with the involvement of Molefe to afford him pension
benefits he was not entitled to. The scheme permitted Molefe to
proceed to early retirement at age 50 by buying him extra
pensionable service. The scheme was started soon afier Molefe's
permanent employment and was deployed after he had publicly
stated that he was voluntarily leaving Eskom’s employ.”

207 On 10 October 2018, the SCA dismissed Molefe's application for leave to

appeal the judgment.

208 The key driver of the scheme appears to have been Klein as Chairperson of
the People and Governance Commitiee. Klein devised the proposal in
conjunction with other directors and presented it to the People and

Governance Committee for approval.

209 As part of its mandate, the People and Governance Committee assisted the
Board in dealing with the nomination and remuneration of directors and
developing human resources strategies and policies. As Chairperson, Klein,
was responsible to perform her functions in good faith and for a proper

purpose, in the best interests of Eskom, and with the degree of care, skill
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and diligence that may reasonably be expected of a person carrying out

those functions.

As detailed below, Klein did not act in good faith and with the degree of care,

skill and diligence reasonably expected of a director in her position.

The then Chairman of Eskom, Dr Ben Ngubane, was present at that meeting
and signed the related correspondence in his capacity as Chairman of the

Eskom Board.

in addition, Khoza was also a member of the People and Govemance
Committee. On 21 November 2016, the People and Governance Committee

confirmed acceptance of Molefe's request for early retirement.

The High Court found in, paragraph [27] of its judgment, that Molefe was
present at the meeting of 9 February 2016. It states that he was present
despite not being a member of the Committee and that he failed to disclose
his interest in the matter. The retirement scheme was discussed at an in-
committee meeting on 9 February 2016. Molefe was excused from the
meeting at this time and was not present for the discussion, nor was Singh
present. See attached the minute of the meeting, marked as Annexure
“DL45”. We are not aware of whether the High Court had sight of this

minute.

214 As can be seen in the attached judgment at paragraph [73), the Court found

that;
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“... there was no legal rationale for the pension arrangement and that it
was unjustifiable, it was [therefore] irrational for the Minister to approve the

reinstatement of Molefe as a better value proposition to an unlawful
pension proposal ..."

215 At the Parliamentary Inquiry on 20 October 2017, Sibusiso Luthuli, CEO of
the Eskom Pension Fund, stated that around the time of Molefe's
resignation, the Eskom Pension Fund had received a letter from Eskom —
signed by then Board chairman Ngubane — that "specifically requested the
application” of certain pension fund rules. This request essentially "bought
13 years of additional service" for Molefe, shifting up his pensionable age —

on which total amounts were calculated -- from an actual 50, to 63,

216 It was further disclosed by Mr Luthuli that Molefe should never have been a
member of the Eskom Pension Fund as he was employed on a five-year
fixed term contract. However, Eskom provided the Eskom Pension Fund
with information that created the impression that Molefe was a permanent
employee. It subsequently transpired that Minnaar had entered Molefe onto
the system as a permanent employee and had not amended this status

when the contract was converted to a fixed-term contract.

217 The Eskom Pension Fund relied on that information. Molefe left Eskom at the
end of 2016 with an after-tax pension cash pay-out of R7.9 million and

regular monthly pension.

Grounds for Delinguency Arising from the "Early Retirement” Incident

218 The High Court, in setting aside the “Early Retirement” Agreement, stated

that the decision by Eskom to give Molefe R30.1 million in retirement
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benefits after only fifteen months of service constituted an abuse of public

funds. The court found at paragraph [39] that:

“The decision by Eskom to waive penalties and buy Molefe an extra
13 years of service totaling R30.1-million after only 15 months
service at the age of 50 stretches incredulity and is unlawful for
want of compliance with the rule of the EPPF. What is most
disturbing is the total lack of dignity and shame by people in
leadership positions who abuse public funds with naked greed for
their own benefit without a moments consideration of the
circumstances of fellow citizens who live in absolute squalor
throughout the country with no basic services."

219  The Court also found, at paragraph [55] to [56], that:

“It has subsequently become common cause between the parties
that the early retirement agreement which purported to permit
Molefe to retire from Eskom on full pension benefits after only 15
months of service at the age of 50 was unlawful in that it breached
the Rules of the Eskom Pension Fund.

There is a strong inference to be drawn from the above factors that
the early retirement agreement was deliberate scheme devised by
Eskom with the involvement of Molefe to afford him pension
benefits he was not entitled to. The scheme permitted Molefe to
proceed to early retirement at age 50 by buying him extra
pensionable service. The scheme was started soon after Molefe's
permanent employment and was deployed after he had publicly
stated that he was voluntarily leaving Eskom's employ.”

220  In conclusion, this mismanagement was perpetrated in the following ways:

220.1. Molefe was a temporary employee on a five-year fixed term
executive employment contract and thus not eligible to be a member
of the Eskom Pension Fund. Despite the fact that Molefe was not
being retrenched, Eskom, by letter signed by Ngubane on 24
November 2016, provided the Eskom Pension Fund with information

that Molefe was appointed as permanent employee and requeste
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the Eskom Pension Fund to grant Molefe extra service in
accordance with the provisions of the rules. The associated costs
amounted to R30.1 million. Eskom paid this amount to the Eskom

Pension Fund.

220.2. Klein drove the issue of affording Molefe these retirement fund
benefits by firstly seeking approval from the former Minister in the
letter dated 25 November 2015 and then by obtaining a formal

resolution of the Peaple and Governance Committee.

220.3. Molefe concealed the issue of the purported early retirement and
misled the public to believe that he had in fact resigned from Eskom.
In a public statement issued on 11 November 2016, Molefe indicated
that he had in the interests of good corporate governance decided to
leave his employ at Eskom and did so voluntarily. See media
statement dated 11 November 2016, attached and marked as

Annexure “DL46".

In the High Court proceedings, despite the letter being received in the
Registry of the Department, the former Minister maintained that she was

unaware of the request by Molefe for early retirement.

The “early retirement” agreement was in fact a misuse of public funds.

A Director in Klein's position would have known that providing an employee
on a five-year fixed term employment contract with R30.1 million in

retirement benefits after only fifteen months of service constituted an abuse
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of public funds and would have taken the steps necessary to prevent such a

resolution from being passed.

Molefe, as a Director and Chief Executive, must have known that the
pension agreement, which he initiated and willingly accepted was an
unlawful use of public funds. A reasonable director in his position would have
taken steps to prevent the unlawful use of public funds and would not have

accepted the R30.1 million in retirement benefits.

Klein and Molefe fall to be declared delinquent Directors in term of section
162(5)(c)(iii) and (iv)(aa) of the Companies Act, in that they acted in such a
manner that amounted to gross negligence with regards to the performance
of their functions within, or duties towards, Eskom in terms of section 50 and

section 51 of the PFMA by failing to:

225.1. Actin the best interests of Eskom as a public entity in the managing

of its financial affairs (section 50(1)(b) of the PFMA);

225.2. Prevent any prejudice to the financial interests of the State by the

Board (section 50(1)(d) of the PFMA);

225.3. Prevent fruitless and wasteful expenditure (section 51(1Xb)ii) of the

PFMA);

225.4. Manage the available working capital efficiently and economically

expenditure (section 51(1)(b)(iii) of the PFMA); and

225.5. Safeguard the assets and manage the revenue, expenditure and

liabilities of Eskom responsibly (section 51(1)(c) of the PFMA).
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226 Accordingly, this Court must make an order declaring Klein and Molefe

delinquent in terms of section 162(5)(c)(iii) and (iv) of the Companies Act.
CONCLUSION

227 The Eskom Board constitutes the goveming body of Eskom yet the Directors
on the Board, acting through the various sub-committees, failed to take
necessary steps to protect the assets of Eskom. The Directors failed to act in
the best interests of Eskom by safe-guarding against the contravention of
legislation and policy and by failing to act against gross mismanagement

when encountered.

228 The failure of proper oversight by key sub-committees such as the People
and Govermnance Committee, the Board Tender Committee and the Audit and

Risk Committee enabled the mismanagement of funds from Eskom.

229 In failing to exercise the duty of utmost care and not acting in the best
interests of Eskom, the Directors breached their fiduciary duties to manage
the interests of the Board and those of Eskom in terms of section 50 of the

PFMA.

230 It is evident from what is stated above that the respondent Directors failed in
their duties to act with diligence, care and skill in carrying out their
obligations to Eskom. In some instances, the respondent Directors acted
negligently and unlawfully in pursuing opportunities for related parties and
close associates. In so doing, the Directors betrayed public trust and

misused the public power that was entrusted in them for the oversight of

Eskom. /ﬁ—

71



72

231  The Directors must be held personally responsible and accountable for their

action and inactions.

232  As such, the applicant prays for an order in terms of the Notice of Motion.

L=

Deponent

| hereby certify that the deponent has acknowledged that he knows and understands
the contents of this affidavit, gg ch was signed and swom to before me,
i G

l\I:E)mmlss'one r of Oaths, at 2 on this the day of
................... 2018 the regulatlons contained in Government Notice No R1258 of
21 July 19872, as amended, and Government Notice N August 1877,

as amended, having been complied with.

\

COMMISSIONER QF, DATHS
" A HLAPD
FULL NAMES: Commissioner of Oaths

ADDRESS: Ex-Officio
EX OFFICIO: Practising Attomey RSA
Hogan Lovells (South Africa) Inc.
140 West Street
Sandton, Johannesburg

72



DL1

DL ¢
73

® Eskom

This Memorandum of
Incorporation was submitted and
adopted by Speclal Resalution
passed by the Shareholder of the
Company on 1 July 2016 and
Initlalled by the Chalrpersaon for
the purpose of ldentification.

MEMORANDUM OF INCORPORATION OF
ESKOM HOLDINGS SOC LTD

Reglstiation number: 2002/015527/30

which is a slale-owned company, may have up lo 15 direclor{s} who shall not be eatitled 1o appoint
alternate direclors, is aulhorised to Issue securllies as described in clause 6, and is refarred 1o in the
rest of this MOI as “the Company”,

This MOI is in a farm unique lo the Company, as contemplaled In section 13 (1) {a) (i) of the Companles
Act 71 of 2008, as amended.

Adoption of MOI

This MOl was proposed by the Board of the Company in accordance with section 16 (1) {c} () {(=a) and
was adopled by Special Resolution passed by the Shareholder of the Company on 1 July 2016 in
accordance wilh section 16 (1) (¢} (ii) In subslitution for the exisling MOI of the Company In accordance
with seclion 16 (5) (a) and Initialled by the Chairperson for the purpose of identificaticn.

Preamble

The Company is a pre-existing company as conlemplaled in llem 2 of Schedule 5 of the Companies
Acl and was incorporaled In accordance with the Enabling Legislation to carry on the business of
providing energylelectricily and related services, including the generalion, Iransmission, distribution and
relall thereol, it being recorded that the Company is also subjec! lo the provisions of the PFMA.

The Government is the sole Shargholder of the Shares in the Company and the rights altached 1o those
Shares are exerclsed by the Minlster. This Memorandum of Incorporation regulales the Company and
its relationship with its Shareholder, subject to the provisions of he Legistalive and Policy Framework.
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1 INTERPRETATION

In this Memorandura of Incorporation-

1.4 Cepitalised words that are nol defined in this MOl will bear the same meaning in the
Companies Act or the PFMA, uniess the context provides otherwise.

1.2 Unless the contex! provides or requires olherwise, the following words and exprassions bear

the meanings assigned to thar and cognate expressions bear corresponding meanings: -

1.24 “Ad Hoc Commiltee” means an ad hoc commillee eslablished by the Board from lime 1o
lime for a specific task or objeclive and dissolved after the completion of the task or the
achievemenl of the objective;

122 “Administrator” means the person appoinled by the Shareholder in lerms of clause 3 of
this MOI;

1.2.3 "Approval of the Shareholder" means a wrillen natice from the Sharsholder to the
Company recording the Shareholder's epprovat of a matler or a copy of a Shareholder's
resoiulion granling approval of a maiter,

1.24 “Auditing Profession Act® means the Audlling Profession Act, No. 26 of 2005;

1.2.5 “Board® means the "board” of ihe Company from time 16 time, as defined In the Companies
Acl, which is also the Accounting Authorily for purposes of the PFMA;

.28 “Business Day” means any day olher than a Saturday, Sunday or officlal public holiday in
ihe Republic;

1.27 "Group Chlef Execullve” means the group chief execulive of the Company;

1.28 "Group Chief Financial Officer” means the group chiel financial officer of lhe Campany;

1.2.8 ‘Companies Acl® means the Companies Acl, No. 71 of 2008 as amended, consolidated
or re-enacled from lime tc lime and includes all schedules therelo and the Regulations;

1.210 *Company” means Eskom Holdings SOC Lid, Registralion no. 2002/015527/30 or
whatever olher nama it may be known by from time o lime;

1.2.11 *Comparty in general meeting” means a formal meeling of, or a resolution passed by,
the Shareholder;

t.2.12 “Consultatlon/Consult" means a formal engagement requested by one party, at such
time, in such manner and at such piace agreed lo belween the parlies, having first provided
the other parly, In wriling, wilh such relevant informalion as the party mighl reasonably
require, including information Lhat the parly may specifically request, to altow the parly to
considar the matier upon which the parly is being Cansulted.

1.2.13 “Corporate Plan® means the lhrae-year plan of the Company as conlemplated in the
PFMA read with the Treasury Regulations, regulatory framework as set out in the
Eleciriclty Regulation Act, Companies Act and othar legislalion governing and prescribing
the role and functions of the Company, which plan mus! include {bul is nol limiled lo): =

1.2.1341 sirategic objectives and oulcomes idenlified and agreed on by the Shareholder in the

Shareholder's Compact;

12132 stralegic and business inilialives as embodied in business funclion sirategles;

1.2.13.3 key performance measures and indicalors for assessing the Company's performarnce

in delivering the desired outcomes and objeclives;
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1.2134 a risk management plan;

1.2.13.5 a freud prevention plan;

1.213.6 the SMF;

1.2.13.7 a financial plan addressing —

1.2.13.71 quarterly projections (for the first year) of revenue, expendilura and borrowings

againsl annual largets;

1.213.7.2 assel and ligbilily management;

1.213.7.3 cash flow projections;

1.213.7.4 capital expendilyre programmes; and

1.213.75 dividend policies;

1.2.13.8 such other issues as may be requirad in lerms of the PFMA from tima to time;

1.2.14 "Dellver* means in the manner in which the Cempany is entitled lo give nolice ar deliver
documents in accordance with clause 26 of this MOI and the Companies Act, including
Table CR3 of lhe Regulations, and "Dellvered® and *Delivering® shall have the
corresponding meaning as the context may indicale;

1.215 “Directors” means he "direciors” of the Company from time {o lime, as defined In the
Companies Act;

1.2.16 “Directive” means the directive given by the Shareholdar in tarms of clause 3 of this MO!
in which the Shareholder slates the sleps to be underlaken to remedy a situation
contemplaled in clause ** and which will include the reasons for issuing the direclive and
ime within which the sleps musi be laken;

1217 °Distributlon® means a “dislribulion” as defined in the Companies Act and "Distrlbute”
and “Distributed™ shall have the corraspanding meaning as the conlexi may indicate;

t.2.18 *DoA” means the Delegation of Autharlly Framework approved by the Board from time to
lime goverming the principles and condilions upon which the Board shall delegale authority:

1.2.19 "Effective Date” with reference lo any paricular provision of the Companles Acl, means
lhe dale on which that provision came inlo operation in terms of seclion 225 of the
Companles Act otherwise the dale sel out as the Elfeclive Dale in the Shareholders'
resolution adopling this MO!;

1.2.20 “Electronic Address” means in regard to Elecironic Communication, any emall address
furnished to the Company by the Shareholder;

1.2 *Electronlc Communication” has the meaning se! oul in section 1 of the Elecironic
Communications and Transactions Act, No. 25 of 2002;

1222 “Enabling Legislation® means the Eskom Conversion Act, No. 13 of 2001 as amended or
any Iegislation that replaces if;

1.2.23 “Exco” means the members of the Execulive Management Committee of the Company
from time 1o time;

1.2.24 “Ex Officio Director” means an "ex officio direclor” of the Company from time 1o lime, as
defined in the Companies Act;
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1.2.25 “Flnancial Asslstance” has the meaning sel oul in section 45(1) of the Companies Act;

1226 *Financlal Year” has the meaning sel out in clause 27 of this MQI;

12,27 “Gazette® means ihe Government Gazelte of the Rapubtic,

1228 “Governmeni® means the Governmen of the Republic;

12.29 “Guldelines™ means the "guidelines for the appointiment of a Chiel Execulive for a State
Owned Enlerprise’ as issued by the Minisier from time lo time;

1.2.30 “inellgible or Dsqualified” means inaligible or disqualified as coplemplated in the sectlon
69 of the Companies Acl or as contemplated In clause 14.13 of this MOl which shall apply
not only 1o Direclors but also (o members of Board commiltees and Prescribed Officers;

1.2.31 "Law" means any law of general application, as amended and re-enacied from lime lo
time, and includes the common law, canstitution, decree, irealy, ordinance, by-law, order,
regulation or any clher enactment of legistalive measure of government {including local
and pravincial gavernment) statutery or regulatory body which has the lorce of law;

1232 “Legislative Framework” means the legisialive and regulatory framework from time to
lime In force which relates to or affecis the Company including, the Companies Act, the
PEMA, the Nalional Treasury Regulalions, the Enabling Legislallon, Nalional Energy
Regulalor Act, Eleclricity Regulation Act, the Nalional Nuclear Regulalor Legislation and
Regulallons and any and every other Law, which relales to or affects the Company;

1.233 “Material' means “melerial™ es defined in Ihe Companlies Act;

1.224 ‘Memorandum of Incorporation” or "“MOI" means this Memorandum of Incorpocation of
the Company, as amended from lime {o lime;

1.235 Minister” means the Minister of Public Enlerprises in herfhis capacity as the
representalive of Ihe Government and the Executive Authorily (as defined in the PFMA) of
the Company, or if any other Minister is designated as baeing the representative of the
Government or lhe execulive authorlly, then thal Minister acling in such capacily;

1.2.36 “‘Month® means a calendar month;

1237 “Notice” means notice in writing and delivered according lo the provisions of the MO} and
more padicularly the provisions ol clause 26 of the MOI;

1.2.38 *Office® means the regisiered ofiice of the Company;

1.2.39 “Ordinary Resclution” means a resolulion adopted wilh the support of more than 50%
{fifly per cent) of ihe Voling Righls Exercised on (he resofution al a Shareholder's Meeting,
or by the Sharaholder acling other than at a meeting, as contemplated in seclion 60 of the
Companies Acl;

1.240 “Ownership Control, in relation o the Company, means the ability of the Shareholder,
In aceardance with the provislons of section 1 of the PFMA, to exercise any of the foliowing
powers lo govern the financial and operaling policies of ihe Company in order lo obtain
benefits from iis activities:

1.2401 1o appoini or remove all or the majorily of lhe Directors;

1.2.40.2 fo appoin or remove the Company's CE;

1.2.40.3 lo cast all, or the majorily of, the voles at meelings of the Board;

1.2.40.4 lo conlrat all, or a majority of, the voling righls st a general mesling of lhe Company.
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1.2.41
1242
1.2.43

1244

1.245

1.246
1.247

1.2.48

1.2.49
1.2.50
1.2.5
1.251.4
1.2.51.1.1
125112

1.2.51.2

1.2.52

1.2.53

1.2.54
1.2.55

1.2.56

"Person” includes a Juristic Person;
"PFMA" means the Public Finance Management Acl, No. 1 of 1989, as amended;

"Policy Framework" means any and every , direclive, guideline, framework, ar policy |
from lime o time in force concerning and affecting ihe Cotnpany or its Subsldiaries and
the relationship between the Shareholder, the Company and the Board from time lo time
and which comprise, wilhout limitalion, the Sirategic [nlent Statement, the Shareholder's
Compact, the SMF, the Corporale Plan, Gavernance Codes of Good Practice and
Protocol's from time o lime, ihe Delegation of Authorily Framework and the SMF.

“Prescribed Offlcers” means a person whp, within 2 company, performs any funclion that
has been designaled by the Minister of Trade and Induslry in lerms of seclion 86(10) of
the Companies Act which, for the avoidance of doubl, Includes any member of Exco;

‘Present” shali have the meaning ascribad {o the lerm “present al a meeting® in the
Companies Act;

“Public Audit Act" means the Public Audit Acl, No. 25 of 2004;

“Regulatlons” means the regulations published pursuant to the Companies Act from lime
to time;

"Remuneratlon Policy” means the Remuneration Policy of the Company which will
incorporale any “Remuneration Guidelines® and/or "Standards” published by the Minister
from time to time which will be confirmed by the Company on an annual or biennia! basis
as contemplated in clause 13.1.1.3 of this MOI;

“Republic” means the Republic of South Africa;
“Revenue Fund® has the meaning se! out in seclion 1 of the PFMA;
“Round Robin Resolutlon” means a resolulion passed other than ata -
Shareholder's Meetling, which ~
was submitled for consideralion i the Shareholder; and

was voted on in Wriling by the Shareholder or by a duly authorised represental ve
on behalf of the Shareholder, within 20 (twenly) Business Days afler the resalution
was submitled {o the Shareholder as conlemplaled in section 80 {1);

meeling of Direclors, in respect of which 75% (sevenly five per cent) of the Directors
voled on in Wriling by signing & resolution, wilhin 10 {len) Business Days after the
resolution was submilled to thern as contemplated In section 74;

“Securitles” means "securities” as defined In the Companlas Act;

“Securities Register" means the register of issued Securities of the Company required
to be eslablished in lerms of section 50{1) of the Act snd referred to in clause & hereof:

“Shareholder” means the Government represented by the Minister;

“Shareholder's Compact* means the agreement, entered inte pursuant 1o the Treasury
Regulations, batween the Shareholder and the Board annueglly;

"Shargholder's Meeting” means wilh respecl to any parlicular matter concerning the
Company, a meeting of the Sharehalder who is enlitled to Exercise Voling Rights in relalion
to that maller;
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1.2.57

1258

1.2.59

1.2.60

1.2.61

1.2.62

1.2.63

1.2.64

1.2.65

1.2.66
1.3
1.3.1
132
1.3.3

1.3.4

“Shares™ means ona of the unils inlo which the proprielary inlerest of the company Is
divided and issued, or to be issued, by the Company;

“Sign” and “Signalure” Include, raspectively, lithography, printing, electronic signalure or
signing by a mechanical or electronic process or means;

“Significance and Materlality Framework or "SMF” means the agreement belween the
Minister and the Company for the purposes of the PFMA, in particular seclions 51, 54 and
55 Ihereol and pursuanl to Treasury Regulations, In particular reguiation 28.3.1 thereof,
which sels out a framework of levels of sigrificance and materialily applicable fo cerlain
malters and Iransactions and the process that must be followed for aulhorisation by the
Executive Authority;

“Special Resolullon” means a resohiion adopted with the suppor of ai least 75%
(seventy five per cent) of Ihe Voling Righls Exarcised on the resclulion al 8 Shareholder's
Meeling or by the Shareholder acting other than at a meeling, as conlemplaled In seclion
60 of the Companles Act;

"Standing Commiitee” means a permanent commitles of the Board with a continued
existenca eslablished by the Board or in accordance with the Legisialive or Policy
Frameworks lo deal with a specified sel of duties. This excludes Ad Hoe Commilless;

“Strategic Intent Statement® means the primary ool used by the Shareholder 1o
communicate ils expectations of the Company strategy and which contains the Company's
siralegic purpose, scope of business, core business, consuliation threshalds or investmeni
sirategy developed by the Shareholder in consultalion wilh seclor deparimenis, National
Treasury and the Presidency of the Republic and taking into accouni an assessment of
the Interaction between the policy and regulatory environmen! with the financial and
operational goals of the Company lo ensure shareholder value oplimisation and
achievemnent of wider socio-economic objactives;

“Subsidlary” means a "substdiary” of the Company, as such term ia defined In the
Companies Act;

“Treasury Regulations™ means the regulalions made by the Nalional Treasury of the
Reputlic in terms of section 76 of the PFMA and any amendment thereof or substtulion
therefor from lime lo ime;

"Votlng Rights®, wilh raspect lo any malter lo be decided by the Company, means the
tights of the Sharehoider to vole in connection with that malter; and

"Writing” includes Electronic Communication,

In this MO, untess the conlexl clearly indicales atherwise:

Words importing ihe singular number shal include the plural number and vice versa,
Woaids imporling any one gender shall include the other two genders

Waords importing natural persons shali include Juristic Persons (whether corporale or not
and including partnerships and trusis} and vice versa,

Relerences to the Shareholder entitlad lo vole Present al a meeling or acting in parson
shall Include the Sharehafder represented by duly authorised representalivefs {which duly
autharised representalives may be natural or Juristic Persons) as contemplated in this MOI
or acling in the manner prescribed in the Companies Act.
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136
137
138

138

1.3.10

131

1.3.42

1.4

1.5

1.6

1.7

1.8

1.9

Reference lo a section by number in Ihis MO! shall be & reference o the corresponding
seclion in ihe Companles Act and or the PFMA, as applicable, unless otherwise stated.

A reference (0 a clause by number refers 1o a comasponding provision of this MOI.
Clause headings are for convenience onaly and are nol to be used in its interprelation,

Reference to any provision of any Law shall include such provision as amended or re-
enacted from time to lime and includes any subordinate legislation made from lime to lime
under such Law. Any reference to a parlicular seclion in a Law is {0 thal section as al the
date of adoption of this MO{, and as amended or re-enacled from time lo &me andfor an
squivalent measure In 8 Law, provided that If as a result of such amendmenl or re-
enactmenl, the specific requirements of a section referred 1a In this MOI are changed, the
relevant provision of this MO shall ba read aiso as if it had been amended as necessary,
without the necessily for an aclual amendmenl.

Subject lo the preceding ctause, any words or expressions definedin any Law shall, unless
tha conlext otherwise requires, bear the same meaning In this MO as in the Law in which
they are defined. If any term Is defined within the context of any parlicwlar clause In the
MO, the term so defined, unless il is clear from lhe clause in queslion thal the term sa
defined has limiled applicalion lo the relevant clause, shall bear {he meaning ascribed to
it for 2l purposes In lerms of this MOJ, nolwithstanding thal thal term has not been defined
in this interprelation proviston.

Reference to Shareholder represenled by a proxy shall include a Sharehalder
represenied by (i) an agen! appoinled under a general or speclal pawer of altomay; or (i)
the Minister.

Any reference (o a nolice shall be consirued as a reference lo a Writlen nolice, and shall
includa a notice which s iransmllied eleclronically in a manner and form permitied in terms
of the Companles Act and/for the Regulalions.

IFthe Companies Act is amended at any time 1o confer any right or benelil on the Company,
then this MOI shall be deemed to have been amended so es 1o result in the Company
enjoying the full berefit of any such amendment lo the Companies Act,

The ruls of construction that a cantract shall be interprated againsi the parly responsible for
the drafting or preparalion of the conlract, shall not apply lo this MOf.

The words “include”, “including” and ®in particular® shall be conslrued as being by way of
example or emphasls only and shall not be consirued, nor shalt ihey take effsct, as limiling
the ganerality of any preceding word/s.

The words “other” and "otherwise” shall not be conslrued eiusdem generis with any preceding
words where a wider construction is possible.

Any reference in this MO to any other agreement or document shall be construed as a
reference io such other agreemenl or documenl as same may have been, or may from fime
Io time be, amended, varied, novated or supplemented.

Unless specifically olherwise provided, any number of days prescribed shall be determined
by exctuding the firs! and including the lasl day or, where the las! day lalls on a day tha is nol
a Business Day, the next succesding Businass Day.

Where Rgures are referred lo in numerals and in words, and there Is any confiict belwsen (he
iwo, ihe words shall prevail, unless the context indicates a confrary intention,
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1.10 This MOt shall be deamed lo authorise the Company to do anylhing which the Acl empowers
a Compeny 1o da if 50 autharised by its MO} unless that authorily is expressly excluded.

2 NCORPORATION AND NATURE OF THE COMPANY AND GOVERNING PROVISIONS
21 Juristic Personallity

211 The Company is a pre-existing company as delined in the Companles Act and, as such,
continues to exis! s a public company as if il has been Incarporated and registered in
lerms of the Companies Act. as conlemplaled in item 2 of Schedule 5 of the Act, and this
MOl replaces and supersedes the MO of the Company applicable immediately prior to the
filing herecf.

212 The Company was registered and Incorporaled on 1 July 2602 in terms of the Enabling
Legislation and gperales as a Slale Owned Company as defined in Section 1 of lhe
Companles Act being listed as a majer public entily In Schedule 2 of the PFMA.

2.2 Governlng Provisions
The Company shall be governed by:

221 the unalierable provisions of the Companies Act subject 1o

2214 any higher standards, greater reslrictions, longer periods of ime or more onerous
requirements sel out in this MO! in accordance with section 15(2){a)iil}}; and

221.2 any exempiion granted in accordance with the provisions of section 9:

222 tha alterable provisions of the Companies Act (subject to any negalion, restriclion,

limitation, qualificalion, extension or other elleralion set out in this MOI in accordance with
section 15{2)(a)(ii)); and

223 ihe provisions of this MOI {subject to and in accordance wilh seclion 15{2)); and

2.24 the provisions of the Legislalive Framework: and

225 the provisions of the Policy Framework.

2.3 Conflicting Provisions with the Companies Act
In any instance where there is an inconsistency belween a provision, be it express or tacit, of
the Companies Acl and:

2341 A provigion of the FFMA then:

2.3.1.1 ihe proviston of bolh the Companies Act and the PFMA apply concurrenlly, lo the extent

that is possible o apply and comply wilh the one inconsisten! provision without
conlravening the second (section 5 (4) (a)); and

2312 to the extent thal It is impossible to apply or comply with the inconsisten! provision
withou! cantravening the second the applicable provision of the PFMA shall prevall
except la the exlent provided otherwise in sections 30 (8) or 49 {4) as provided for in
seclion 5 {4) {a) of the PFMA.

232 a provision of the Policy Framework the pravision of the Companles Acl shall apply to the
exterd il has nol been aliered by the MO in which case the provisions of clause 2.4.4 of
the MOI shall appty.
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24 Conflicting Provisions with the MOl
In any instance whore there Is a conflict belween a provision, be it express ar lach, of this MOI
and:
24.1 an unallerable provision of the Companies Acl; the unalterable provision of the Companies
Acl shall prevail:
242 an allerable provision of the Companies Acl: the provisions of this MO! shall prevall; and
243 a provision of lhe PFMA the provisions of the PFMA shall pravail; and
244 & pravision of the Policy Framewaork: the provisions of this MO{ shall preva, provided that
if:
2441 the provision of the Policy Framework simply adds to bul is not inconsistent with this
MO!; or
2442 the pravisions of this MOI provide for the Policy Framework to prevail; or
2443 the Companias Act does not require tha MOI 1o take precedenca over that provision of

the Policy Framework;
the provisions of the Policy Framework shal! prevail.

3 PURPOSE, POWERS AND CAPACITY OF THE COMPANY

341 The abjeclive of the Company is to provide energy/electricity and related services, intluding
the generation, ransmissian, distribulion and retall theraol. In doing so it has al! the powers
lo implement this mandele subject to any limilalions set ou! hersin, the Shareholder's
Compact, the Siralegic Inlent Statement and any other limitations imposed by the
Shareholder. In (ulfilling ils obligations, It is specifically acknowledged thal the Company has
a developmenlal role and will {hrough its aclivities promots transformalion, economic
development, broad based black ecanomic empowarment and may supporl relevani nationat
initialives.

3.2 In addilion {o the Slrategic Intent Stalement which shall be issued by the Sharsholder by

30 April each year, the Shareholder may, after Consultation with the Board, requira changes
to the mandale and objectives of the Company if-

321 it is reasonably necessary lo do so; or

322 it s in the best interest af the Company.

33 The Company is not subject to any resirictive conditions or prohibitions contemplzled In
seclion 15(2) {b) or {c);

3.4 The Company has, subject to section 19(1)(b)(i), a!l of the legal powers and capacity of an

individual which are nol subject lo any resfrictions, limitations or qualifications, as
contamplated in section 19{1)(b)(ii);

35 Notwilhstanding anything to the conirary contalned herein or any omtssions from this MOI of
any provisions to that offect, the Company may do anylhing that the provisions of the
Legistative Framework or the Palicy Framework empower H 1o do if not exprassly prohibited
in lerms thareol.
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a6 The Company shall not:

36.1 appoint to or rernove a Diraclor from the Board; or

ia2 appoinl or remove lhe Chairperson of the Board, Group Chiel Execulive or Group Chief
Financtal Olficer olher than as provided for In terms of this MOL.

3.7 It is specifically recorded that only the Shareholder, in exercising its Ownership Control in
terms of sectlon 63 (2) of the PFMA, may appoint or remove Direclars In accordance with the
provisions of seclion 66 (4) (a} (i) of the Companies Acl.,

i8 The Shareholder may direct the Company o take any aclion specified by the Shareholder if
the Company:

3.8.1 Is In financtal diificulty or Is being mismanaged;

3B.2 falls lo perform its functions elfeclively or efficiently;

3483 has acled unfairly or in & discriminatory or inaquilable way towards a person to whom it
owes a duty under the Legislative or Policy Framewaork;

384 has failed to comply with any law or any policy envisaged in the Legislative or Policy
Framework;

39 A Direclive conternplated in clause 3.8 must state in wriling:

3.8.1 the reasons for {ssuing the direclive;

302 the steps which must be taken to remedy ihe situation; and

3.8.3 a reasonable perlod wilhin which the steps contemplated in clause 3.9.2 rhusi ba 1aken.

310 If {he Company fails to comply with the Directive as contemplaled in ctause 3.8 within tha
staled period, the Sharehoider may;

3.101 afler having given the Company a reasonable opportunity lo be heard; and

3102 afler having aiforded the Company a hearing on any submissions received,

3.10.21 initiale an Invesligation inlo the malter in accordance with terms of reference

determined by the Shareholder; and for

3.10.2.2 where circumslances so require, appoint a person as Adminislrator lo assume

responsibility for and to ensure fulflmeni of the Directive to the exienl 85 may ba further
delermined in wriling by the Shareholder front time to time..

341 If the Shareholder appoints an Adminisirator in ierms of clause 3.10.2.2:

3114 the Administralor may do anything which the Company might olherwise be empowered or
required 1o do by or under the Legislalive or Policy Framework and this MCI to the
exclusion of the Company end any of its directors, officers or employees;

3.2 the Board may not, while the Administrator is responsible for fulfilling the Directive,
exercise any of iis powers or perform any of its dulies relating to lhe Directive or malters
incidental therelo;

3113 a direclor, officar, employee or a contraclor of the Company mus! comply wilh a directive
given by ihe Caretaker.
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312 The Shareholder shall:

3121 review the perfarmance of the Company regularly whilst it is under administralion of the
Administrator; and

3122 while {he intervention conlinues, review the interveniion and the performance of the
Admilnistrator regularty; and

3123 within six months or any shorler period of ime as may be determined by the Sharehalder
in wriling, of appainting the Administraler and thereafler at inlervals of every three months,
, lable a reporl on the Administralor’s findings In the National Assembly.

3.13 Once the silustion has bean remedied lo the satisfactlon of the Shareholder and the Company
is able lo pardorm s functions effeclively, 1he Shareholder shall terminate the appoiniment of
fhe Administrator.

3.14 Nolwlhstanding clause 3.1Q, the Shareholder may dissolve the Board Il the Shareholder, on
good cause shown, loses confidence in the ability of the Board {o perorm ils funclions
effectively and efficienily. The Shareholder may dissolve lhe Board only:

3.14.1 afler having given the Board a reasonable opportunily o be heard; and

3.14.2 after having afforded the Board a hearing on any submissions received.

3.15 If the Shareho!der dissalves the Board, the Shareholder

3.15.1 may appeinl an Administralor lo lake over lhe functions of ihe Board and lo do enything

which the Board might otherwise be empowered or required 1o do by or under this Act,
subject to such conditions as the Minister may determine; and

3.15.2 shall, as soon as it Is feasible but nol later than three menths afler Lhe dissolution of the
Board, replace the members of the Board in the manner as contemplaled in this MOL.

3.16 The costs assoclated with the appoiniment of an Administrator shall be for the account of the
Company.

3.7 The appointment of the Administralor lerminales in accordance wilh the provisions of clayse
3.13 or when & new Board is in place in lerms of clause 3.15.2,

3.18 If the Board, any of ils members or any officer or emplayee of the Company is alleged lo have
committed financlal misconduct as contemplated in Chapter 10 of the PFMA then the
Shareholder must initiale an Investigation into the matler and if the allegalions are confirmed,
the Shareholder must ensure thal appropriate disciplinary proceedings are initiated
immediately.

3.18 Nolwithsianding this seclion, the Shareholder retalns ihe right al any titne lo approach a
compelent court for refief in any maller the Shareholder considers appropriate.

3.20 The Company shall nat, without the prior Written approval of the Shareholder: —

3.20.1 enler into any transaction which exceeds or lalls oulside of the limils prescribed by the
Shareholder’s Compact or the SMF;

3.20.2 eslahblish or parlicipale in —

3.20.21 the establishment of a company; or
3.202.2 a significant partnership, trust, unincorporaled joint veniure or similar arrangemen;
3.20.3 acquire or dispose of a signilicant shareholding In 2 company or a significant assat;
" A " P
PInIgEmen tyciem, unhm\m“" & I g il e

f s [ ] Tt ToemsrMt of the copyrighl Toider, Esom Holdings S0C Lid, Reg Mo J002/0155210

12




@

¢

MEMORANDUM OF INCORPORATION

Document 240-
identifier gsiarase | ReV |0

3.20.4
3.20.5

3206

3.20.7
3.20.8
3.20.8

3.21

3.21.1

3.21.2

3.21.3

.22

commence of ceass a significant business aclivity;

commit the Company or its Subsidiaries lo barrowings which confer righls 1o a lender lo
converl debt inlo Shares of any kind;

underlake or agree lo & significant change in the nalure or extent of tha Company's Interest
in a signilicant parinership, trust, unincorporaled joint venture or simitar arangement;

apprave the candidale nominated by Board for {he posilion of the FD;

Issue, or approve the transfer of, any Shares In the Campany; and

subject lo clauses 4.1 and 4.2 below, amend the provistons of this MO,
provided lhat the provisions of the PFIMA are nol conlravened.

In additien to the limitstions and restrictions set oul in clause 3.6 and 3.20 above, the Board shall
ensure that —

the proposed Board-approved Shareholder's Compact for the following Financial Year lo
be submittad (o the Shareholder by 30 Seplember of aach year:

the annual budget, the Corporate Pian and the Shareholder's Compac! of the Company
shell be presented and/or submitted io the Shareholder prior to 28 February of each year;
and

lhe Company discloses to the Shareholder all changes to terms and condilions of rade
which may have a Malarial impact on the Company.

Subject al sl imes 10 the PFMA, the Shargholder may, In exceplional circumstances specify
any limitations regarding the general autharily of the Company to ralse or borrow funds from
lime to lime for the purposes of the Company, or secure the payment of such sums provided
ihat the borrowing programme in terms of ihe Shareholder's Compact Is nol affected.

4 AMENDMENTS TO MOI

4.1

42

Save for corracling patert erors in spelling, puncluation, reference, grammar or simiar
defecls on the face of the MOI, which the Board is empowered lo do, all other amandments
of the MOI shall be effected in accordance wilh section 16(1) of lhe Companies Act and the
provisions of this MOL.

The Beard shall publish a notice of any alleralion of the MOI correcting & patent error in
spelling, punctustion, reference, grammar or similar defect on the face of the MOI on lhe
Company’s websile, furnish a copy of the alieration lo the Shareholder, and file the notice of
such alleration as conlemplaled In section 17{1) of the Companies Azl

§ THE MAKING OF RULES
The Board is prohibited from making, amending or appea‘ing any rules conlemplated In seclion

15(3) of the Act and the Board's capacily o make such rules is heraby exciuded.
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6 AUTHORISED SHARES IN THE COMPANY, ALLOTMENT AND ISSUE

6.1 Authorised Shares in {he eapitat of the Company

611 Subject lo the Enabling Legislation, the Company is authorised to issue no more than
100 000 000 000 (one hundred bilion } ordinary Shares of no par value and the same class,
which shall rank pai passv in all respecls and each such ordinery Share entiles the
Shareholder lo:-

61.1.1  atlend, parlicipale in, speak a! and vole on any maller fo be considered at any meeting of
the Sharsholder;

6112 vole onany proposal lo amend the praferences, rights, limilations and olher lerms associated
with that Shars;

6.1.1.3 parlicipate proportionally in any Disidbution made by the Company 1o the Shareholder:

6.1.1.4 participale in Distributions to the Sharsholder;

6.1.1.5 receive proportionally the net assels of the Company upon ils liquidation/dissolution;

and

8116 Exerclse any olher rights altaching 1o the ordinary Shares in terms of the Companies

Act or any other law.

6.2 Al the dale of this MOI, there are 83 000 000 001 (eighty three billion and one) ordinary Shares
inissue. The issued ordinary Shares are held by the Sharehotder.

6.3 The Board shall not have the power lo amend the authorisation {including increasing or
decraasing the number) and classification of Shares (including determining rights and
prelerences) as contemplated in section 36{2)(b) read with section 36{3) of the Companies
Act.

6.4 Subject to provisions of the Companies Acl and the Enabling Legisfalion, the Company may
from time 10 ime by Special Resoiulion passed by Ihe Shareholder: -

6.4.1 increase or decrease the number of Its authorised Shares;

6.4.2 reclassify any Shares that have baen authorised bul not issuad;

6.4.3 classify any unclassified Shares;

644 create any class of Shares and establish any praferences, rights, limitation or olher ierms

in respect of any class of Shares so crealed, in lerms of section 37 of the Companies Act;

645 after tha provisions of this MOl with respect Lo the objecis and powers of the Company;

6.4.6 convert any Shares in the Company to Shares of a different class, whelher Issued or nol,

and in particular {but without derogaling from the generalily of {he aforegoing) convert
ordinary Shares or preference Shares io redeemable preference Shares, provided that
moneys other than dividends due lo the Shareholder or the amount payable on the
redemplion of any preference Shares shall be held In trust by the Company indefinitely
until lawfully clzimed by (ke Shareholder; and

6.4.7 {o lhe extenl that the Company immediately before the Effective Date has authorised but

unissued par value Shares in ils capilal of a class of which there are Issued Shares, issua
the unissued Shares of that class al par or al a premium or at a discount.
Pubtr
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B.5
6.5.1
652

6.6

8.7

The Board shall not have lhe power io issue: -
autharised Shares as conlemplaled in section 38 of the Companies Act; or

oplions relaling lo the allolment or subscription of authorised Shares or other Securilies
and securad and unsecured debl instrumants as contemplated in seclions 42 and 43 of
the Companies Act; or

capilalisalion Shares or offer a cash payment in fieu of awarding a capilalisation Share in

accardance with section 47 of the Companies Act,
wilhout an Ordinary Resalution of the Shareholder

Certificates of Securitjes

The Securilies issuad by the Company shall be evidenced by cerlificates, which shall contain
Ihe informalion specilied in section 51(1) of the Companies Act, and which shall be issued in

Ihe manner prescribed in seclion 51 of the Companies Act.

Reqisler of Securities

The Company shall establish and keep a register of its Issued Secwilies at ils Ofice in lhe

manner specified In seclion 50 of tha Companies AcL.

7 PRE-EMPTION ON [SSUE OF ORDINARY SHARES

7.4
7.4

712

7.1.3
714
715
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Save If —

ordinary Shares are lo be Issued for the acquisition of any asset or for an Amalgamation

or Merger,

the Shareholder by Ordinary Resolulion approves the issue of ordinary Shares for any

other purpose withoul this ciause applying;
a capitalisation issue of ordinary Shares Is to be undertaken;
ordinary Shares are lo be issusd In lerms of oplion or conversion rights:

ordinary Shares are 1o be issued lor a subscription price which is nol a cash amount

payabie in full on subscriplion,

the Sharehalder has a right, before any other Person to be offered and within a reasonable
time, {o subscribe for all the ordinary Shares lo be Issued. The offer {o the Shareholder shall
be Delivered in Writing specifying the number of ordinary Shares cffered, and specifying a
lime (which shafl nol be less than 14 (fourleen) Business Days afler the dale of Ihe offer) by
which the offer must be accepted and ihe requisite portion of the subscription prize paid, failing
which it shall be deomed {o be rejected. Afler the expiralion of the lime within which an offer
may be accepled, ar on the receipl of a response from the Sharehalder that It declines to
accept lhe ordinary Shares offered, the Board may, subjec! to the aforegoing provisions and

clause 3.20.8 of this MO, issue such ordinary Shares,
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8 PROHIBITION REGARDING BENEFICIAL INTERESTS

The Company shall nol permit s Sheres lo be held by, and registared in the name of, one Person
for the Beneficial Inlerest of another Person, as sel oul in section 56(1) of the Campanles Act.

8 RESTRICTION ON THE TRANSFER OF SHARES

In addition to any other prescribed obligations which the Shareholder may agree lo, no Shares
shall be transferred withoul the prior Wrilten consent of the Shareholder.

10 TRANSFER OF SECURITIES

103 The Sharehalder is the halder of all the issued Shares which refale to the Company as set gut
in clause 6.2 abave.

10.2 Where ihe Shareholder may slact lo sell, cede or transfer any of the Securities in the Company
Ihe instrument of transfer of any such Securities shall be signed by both the Iransferor and
the transferee and the transferor shall ba deemed fo remain the hoider of such Securities unti
the name of lhe transferee Is entered in the Securities Register.

123 Subject to such restriclions as may be applicable, {whether by virlue of the prefarences, righls,
limitations or other terms associaled with the Securities in quastion), any Shareholder or
holder of Securities may transfer all or any of ils Securities by instrument in Writing 1o any
usual or commen form or any elher form which the Board may approve.

104 Every instrumeni of transler shall be Delivered to the Qifice of the Company, accompanied
by:
1041 the certilicale issued in respect of the Securities lo be {ransferred; andfor

10.4.2 such othar evidence as the Company may require lo prove the litle of the transferor, or
herihis right fo transfer the Securilies.

10,5 All authorities to sign transfer deeds or other instruments of transfer granted by holders of
Shares lor the purpose of ransferring Securities which may be lodged, produced or exhiblted
with or o the Company al its Office shall, as belwean the Campany and the granior of such
aulhorities, be laken and deemed o conlinue and remain in full force and effect, and the
Company may allow the same 1o be acted upon untl such ime as express notice in writing of
the revacalian of the same shall have been given and lodged a1 such of the Company's Office
al which the authority was first lodged, produced or exhibited. Even after lhe giving and
lodging of such notice, the Cornpany shall be enfillied lo give elfect lo any instruments signed
under the sulhority lo sign and cerlified by any officer of lhe Company as being in order before
the giving and lodging of such nolice.

16.6 Al instruments of transfer, when registered, shall either be relained by the Company or
disposed of in such manner as the Board shalt from tima {o time decide. Any instrument of
transfer which the Board may decline lo regisler shall (uniess lhe Board shsll resolve
otherwise) be relurned on demand to the persan who lodged it.

a7 Securities transfer tax and olher legal cosis payable in respeci of any transfer of Securilies
pursuant o this MO} wili be paid by the Company o the exten! that the Company is liable
therefore in Law, but shall, lo thal exient, be recoverable from the person acquiring such
Securil.es.
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11 SHAREHOLDER'S AND DIRECTORS' RIGHT TO INFORMATION

11.1 The Shareholder shall have lhe rights 1o all such Infarmation relating lo the Company as
contemplated in this MO, or in accordance wilh the Legislative or Policy Framework.

11.2 The Board shall procure that delalled management accounts of the Company and its
Subsidiarles shall be prepared on e quarlerly basis and submitted to the Shareholder within
the Month afler the end of the quarter or such other pariod as may be agreed by the
Shareholder and the Company in Wriling in respect of whith such accounls are being
prepared. Any Director or the Shareholder shall be enlilled i raquest from time o time such
accounling and other informalion as may be reasonably required by such Director or the
Sharaholder.

12 RECORD DATE

It, al any time, the Board falls to delermine a Record Dale as conlemplated in seclion 53(1) of
the Companies Act, ihe Record Date for the relevant action or avent is as determinad in
accordance with section 59(3) of the Companies Act.

13 SHAREHOLDER'S MEETINGS AND ROUND-ROBIN RESOLUTIONS
131 C of Sharsholder's Meelin nd Annua! Geperal Meeli

13.1.1 Subjecl 1o any exemplion which may be granied to the Company in lerms of the
Companies Act, the Board shal! convene an Annual General Meeling al Jeast once a yaar
but no later than 15 (filtesn) Months after the date of the previous Annua! General Meeting
of within an extended lime allowed by the Companies Tribunal, on gocd cause shown,
which must, at a minimum, pravida for the fallowing business (o be transacted —

13.1.1.1 presentation of the Integrated report, comprising -

134111 lhe Direclors’ report;

13.1.1.1.2 report of the external audllors;

13.1.1.13 audiled Financial Siatements for Ihe immediately preceding Financial Year, subject

{o the provisions of seclion 84{3} of the Companies Act;

13.1.11.4 an audit commitlee report; and

13.11.1.5 the social and ethics commiltee repori;

13.1.1.2 appoiniment of Direclors by the Shareholder, 10 the extent required by the Companles
Ac, this MOI or the PFMA;

131413 consideration of the Remuneration Policy of the Company and confirmation that such

Remuneration Policy Is in accordance with any "Remuneration Guidelines® and/or”
Standards” published by the Minister from time to lime;

13114 approval of the remunaration payable to non-execulive Directors by Spectal Resolution
(excapt where such remuneration has been approved by the Sharsholder by Special
Resolutian within the previous two years, afthough this may be considered on an annual
besis il so required by the Shareholder);

13.1.1.5 approval of the remuneration payable to execulive Directors and members of Exco by
Ordinary Resolution;
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13.1.1.6

13.1.1.7
13.1.1.8
131419
13.1.1.10

13.1.4.11
131112
13.1.113

13.1.1.14
13.1.2

131.3

13.1.4

13.4.5
13.1.51
131.5.2

13186

13.4.7

13.1.741

13.1.7.2
13.1.7.3

appointmeni of an Auditor for the currenl Financial Year, subject to the provisions of
seclion 84(3) of the Companlas Act;

noting of the audit fees for the previous Financlal Year under review:
authorising the Board (o fix the audil fees for the current Financial Year;
appointment af an audit commities, subjact to clause 19 below;

approval of the Distribulion to the Shareholder, if any, which shall have been
recommended by the Board in accordance with any Distribulion policies applicable lo
the Company, from lime to time and the provisions of clause 24 of this MO and any
applicable provisions of the PFMA, on condition that the Shareholder may not approve
a Distribution higher than that recommended by the Board. In the svenl Board resalving
nol to declare a Oistribution such resolution 1o be noled by the Shareholder.;

noting of the Shareholder's Compact for the current Financial Year:
consideralion and/or approval of the SMF,

consideration of the performance of the Board, through the Board performance
appraisal report for the previous Financial Year; and

any malters raised by the Sharehalder, with or without advance notice to the Company

The Shareholder or Board may, subject to the pravisions of section 61 of the Companies
Acl, convene a Shareholder's Meeting al any fime.

The Company authorises the Minister {o call a Shareholder's Masting for the purposes of
section §1{11) of the Companies Actl.

The Shareholder's Meefings referred Io in clauses 13.1, 13.1.2 and 13.1.3 above shall be
held ln Johannesburg, Pretoria or Cape Town, pravided however, that in exceplional
circumstances, such mealings shall be held at any ather place as the Shareho!der deams
fil.

The Company shall, as determined by the Board, eilher —
hold a Shareholder's Meeting in order 1o consider one or more resolutions of

as regards such resolullon/s thal could be voted on at 8 Shareholder's Maeting, olher
than an Annual Generat Meeting, instead require such resolulions lo be dealt with by
Round Robin Resolulion of the Shareholder.

Within 10 {ten) Business Days aiter the Sharsholder adopls a Round Robin Resclution,
the Company must Deliver a stalement describing the resulls of tha vole, consent process,
or appolntmeant to the Shareholder.

The Company must hold a Shareholder's Mesling or put lhe proposed resolution o the
Shareholder by way of 8 Round Robin Resoclulion: —

al any lime thal the Board is required by the Campanies Act or the MO to refer 2 matler
fo the Shareholder for decision; or

whenever required lo fill a vacancy on the Board; and
when otherwise required in terms of seclion 61(3) of the Companles Act or by Ihis MO,
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132 Nolice of meetings of the Sharaholder

13.2.1

13.2.2

13.224
13222

13223

13.2.24

132.25
13.2.2.6.1

13.2.252
132253

13.2254

13.2.2355

132256

13.2.3

Subject 1o compliance with section 62 of the Companies Act, an Annual General Meaeting
and a general meeling of the Sharehotder shall be convened by giving nolice of at least
15 {fifteen) Business Days {o the Shareholder.

A notice of a Shareholder's Meeting musl be InWriling, in plain language and musl include:

the dale, time and place for the meeling, end the Record Date for the meeting;

the general purpose of the meeting, and any specilic purpose coniemplaled in seclion
61(3) {a} of the Companies Acl if applicable;

in the case of the Annual General Meeting, lhe complete Financial Stalements 1o be
presented and directions for oblaining 2 copy of the complete annual Financial
Statements for the preceding Financial Year,

a copy of any proposed resolution of which the Company has receivad nalice, and
which Is 1o be considered al the Shareholder's Meeling, and a nolice of Ihe percentzge
of Vaoling Rights that will be required for thal resolution to be adopled;

8 rgasanably prominent statement that: --

lhe Shereholder shall be entilled {o appoint a proxy lo allend, parlicipale i, speak
and vale at the Shareholder’s Meeling in the place of the Sharsholder or give or
withhold Written consent on behall of the Sharcholder to a decision by Round Robin
Resolulion of the relevant Sharehalder;

a proxy need nol be a Shareholder;

a Shareholder may appoint more than 1 (one) proxy to Exercise Voting Righls
altached to different Secwrities held by that Shareholder in respect of any
Shareholder’s Meeling;

{he proxy may delegale the authority granted 1o her/him as proxy, subject to any
restriction in the instrument appointing the proxy herfhimself:

participants in a Sharsholder's Meeting are required to fumish satisfactory
identification in terms of section §3{1) of the Companies Acl in order to reasonahly
salisly the person presiding at lhe Shareholder's Meseling that the right of that person
lo parlicipate and vote, elther as the Shareholder, or as a proxy for the Shareholder,
has been reasonably verified; and

parlicipalion in the Shareholder's Meeting by Electronic Communication is avaifable,
and provide any necessary information lo enable the Shareholder of ils proxy lo
access the available medium or means of Electronic Communication and advise
ihat access lo the medium or means of Electronic Communicalion is at the expense
of the Shareholder or proxy, except to the exlent thal the Company determines
otherwise.
A Shareholder's Meeling may proceed nolwithsianding a Malerlal defec! in the giving of
the notice, subject to clause 13.2.4 below, only il every Person who [s entitied to Exercise
Voling Rights tn respect of each ftem on the agenda of the Shareholder’s Meating is
Presenl a} the Shareholder's Meeling and voles 1o approve the ratification of lhe defeclive
nafice.
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13.24

13.2.4.1

13.242

13.2.5

13.2.6
13.2.6.1

13.26.2
13.26.21

13.26.2.2

13.2.6.3

il a Material defect in the form or manner of giving nolice of a Shareholder's Mesting relales
only lo one or more particular mallers on the agenda far the Shareholder's Meeling: -

any such matier may be severed from the agenda, and the nolice remains valid with
respecl lo any remaining mallers on the agenda; and

the Shareholder's Meeting may proceed lo consider a severed maiter, i the defeclive
nolice in respect of that matter has been ratified in terms of clause 13.2.3 above.

A nron-Material defect in the form or manner of Delivering nolice of a Shareholder's
Maeting, or an accidental or inadvertend failure in the Delivery of the nolice fo lhe
Shareholder io whom it was addressed if the Company elecls to do so, does nol invalidate
any aclion taken at the Shareholder's Meeling.

The Shareholder or its proxy, wha Is Present at a Shareholder's Mesling: —

is regarded as having received or walved nolice of the Shareholder's Meeting If at least
the required minimum nolice was given;

has aright to: —

allege a Malerial defect In the form of notice for a partictiar item on Ihe agenda for
the Shareholder's Meeling; and

participate in lhe delermination whether to waive the requirements for nolice, if less
than ihe required minimum nolice was given, or to ralify a defeclive nalice; and

excepl to the extent sel oul in clause 13.2.6.2 abovs, is regarded (0 have waived any
right based on an aclual or alleged Maleria! defect in the nofice of the Shareholder’s

Mesting.

13.3 Proceedings e! meetings of the Shareholder

1331

133.2

13.3.3

13.34

13.3.5

13.3.6

133561

The Annual General Meeling shali deal wilh and dispose of all matlers prascribed by the
Companies Act and the provisions of this MOI and may deal wilh any other business raised
by the Shareholder or any other business laid before it.

The quorum necessary for the commencement of a Shareholder's Meeting or for a matler
1o be considered al a Shareholder's Meeting shalt be ihe Shareholder Present in parson
or represenied by proxy. Business al any Shareholder's Meeting may only be conducled
while a quorum Is Present.

The appointment of a proxy lo represent the Shareholder in any Shareholder's Mzeting or
Annual Gensral Meeting of the Campany shall be in accordance with the pravisions of the
Companies Act and this MO1,

A Shareholder's Meeling may be conducied by way of Electranic Communicalion or by
any one or more persons parlicipaling in the Shareholder’s Mesting by Electronic
Communication.

Any Shareholder's Meeling may be postponed or adjourned as provided for in the
Companies Act.

Il within 1 (ong) hour from the time appointed for the Shareholder's Meeting, 2 quorum is
nol Present,

for the meeting to begin, the Shargholder's Meeting shall be postponad, without molion
or vole or furlher notice lo the dale, lime and place, as agreed lo by lhe Sharehcider
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13.3.6.2

1337

13.3.8

13.38

13.3.10

13311

13.3.12

When

a5 soon as reasonably praclicable afler the dale of such postponed or adioumed
meeling;

for consideration of a paricular malter (o begin, if there is no olher business on the
agenda of the meeling, consideration of the matler may be postponed without motion
or vote or further nolice (o the dale, iime and place, as agreed to by the Shareholder
as soon 2s reasonably praclicable afler the date of such posiponed or adjourned
meeting.

No further notice Is required o be Dalivered by the Company of a Shareholder's Meeting
that is postponed or adjourned as contemplaled in clause 13.3.6 above, unless the location
or lime for the Shareholder's Meeling is d'ffarent trom a localion or time announced at the
lime of postponemenl or adjournment, in the case of a posiponed or adjourned
Shareholder's Meeting.

The chairperson of the Board shall preside as chairpersen al every Shareholder's Mesting
of the Company. If the chairperson Is not Present al the Shareholder's Mealing, or if stha
Is not Present within 30 (thily) minutes after the time appolnted for holding lhe
Shareholder's Meeting, the Shareholder shall choose any non-execulive Director Present
to be chalrperson of the Shareholder's Meeting. If no such Direcior is Present or if none of
ihe non-execulive Directors Present are wiliing to chalr tha meeting, then the Shareholder
{or a duly authorised representative thereofl} shall be entilled to chalr the Shareholder's
meeling.

The chalrperson may, In accordance with section 64(10) of the Companies Act, with the
consent of any Shareholder's Meeting at which a quorum is Present (and shall i so
directed by the Shareholder's Meeling), adiourn the Shareholder's Maeting from time to
time and from place Ig place, but ro business shall be lransacted at any adjowtnied
Shareholder’s Meeling other than the business left unfinished at the Shareholder's Meating
frarn which the adjournmenl took place.

When a Sharsholder's Meeling s adjourned as a result of a direction given in terms of any
applicable provision in the Companies Act, nolice of the adjourned Shareholder's Meeling
shall be given in the menner prescribed by such provision bul, save as aforesaid, it shall
not be necessary lo give any nolice of an adjournment or of tha business to be transacted
at an adjourned Shareholder's Meeting. No Shareholder's Meeting may be adjourned
beyond s pariod of 60 (sixty} Business Days from the dale on which the adjournment
accurred,

Every resolution of the Shareholder is either an Ordinary Resolution or a Spetial
Resolution.

A Round Robln Resolulion signed by the Sharcholder or by a duly authorised
repraseniative on behalf of ihe Sharshalder, within 20 (twenly) Business Days afler it has
been submitted io the Shareholder In lerms of seclion 60 of the Companies Act, shall be
as valld and sffeclive as if il had been passed at a Sharsholder's Meeling of the Company
duly convened and held.
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14 DIRECTORS
41 Genersl
14.1.1 The Shareholder shall have lhe exclusive power to appoinl Direclors pursuant o the

provisions of seclion 86 (4} (a) {i) of the Companies Act and section §3(2) of the PFMA.

14.1.2 The Board shall consist of a minimum of 3 (three) Direclors and & maximum of 15 (filteen)
Direclors, the majority of which shail be Directors that are not employed by the Company
(*non-execulive Direclors”) and at least 2 {iwo) of which shall be Direclars who are
employees of the Company, being the Group Chlef Executive and the Group Chief
Financtal Officer (*executive Direclors”).

14.1.2 It is specifically recorded thal the executive Directors are not ex officio direclars as
contemplaled in section 66 (4) (g} (if) of the Companies Act.

14,14 Na Director shall be enlilled o appoint an Alternate Direclor.

1415 The Shareholder shall endeavour lo ensure that the Board shall: -

14.1.5.1 be appropriztaly balanced in terms of execulive and non-execulive Diractars:

14.1.5.2 be representalive of the gender and race demographics of the Republic;

141,53 be appoinied on the grounds of their knowledge and experience which, when
considered collectively, should enable the Board 1o altain the objects of the Company;

14.1.54 when viewed colleclively, possess appropriate skills and experience relevant lo the
business of lhe Company; and

14.1.5.5 nel include persons who are Inefigible or Disqualified, as sel out in section 69 of the
Companies Acl.

14.1.6 The Shareholder shall have the right to appoint @ Direclor to the Board, who may be a
Governmenl officlal, whenever the Sharehalder deems it necessary, subject always o the
provisions of the Campanies Act, lhis MOI and the Policy Framawork.

14.2 Agpogintmeni of non-execulive Direclors

The non-axecullve Direclors shall be appoinied by he Sharehotder for a period of 3 {three)
years al a lime ("2 1erm"®), which appaintmenl is reviewable annually, provided thal no non-
execulive Direclor is appointed lor longer than 3 (three) conseculive tams.

44.3 Progess of appoiniment and remaoval of ihe Group Chief Execulive

14.2.1 The Shareholder shall, on behalf of the Company, have the exclusive power, in exercising
its Ownership Control pursuan! to the provisions of sec 63 {2) of lhe PFMA, to apaoint and
remove the CE as an employee of the Company in accordance with the Guidelines

14.3.2 The Sharsholder may request the Board 1o identily, nominate and evaluale polential
candidales for appointment as the Group Chief Execulive In accordance with the
Guidelines and to submit a shorffist of candidates to ihe Shareholder to assist the
Sharshotder wilh the appointment.

1433 The Shareholder's act of appointment of the Group Chief Executive binds the Company lo
the excluston of the Board

1434 The Minister shall be noled as a parly lo any contracl of employment belween the
Company and {the Group Chief Executive.
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1435

14.3.6

144
14.4.3

14.4.2

14.4.3

14.4.4

14.5
14.5.1
14.5.2

14.5.3

14.5.4

14.5.4.1
14.5.4.2

1455

When

The Group Chiel Executive shall report lo the Board and shall only become an execuliva
Direclor of the Company if appointed lo the Board by the Shareholder in terms of clause
14.1.1 of this MOL.

The Shareholder shall, on behalf of the Company, have the exclusive power (o remeve the
Group Chief Executive as an employee of the Company which removal would constitule a
dismissal as envisaged In terms of Section 186{1){a) of the Labour Relations Act 66 of
19895 {“ihe LRA"}. Consequentiy, the pravisions of the LRA apply to any such removat.

ass of appoiniment of the Group Chiel Financial Officer

The Board sha!l Identify, nominale, evaluaie and appoint a candidate for the posiion of
Group Chief Financial Officer, provided that the Sharehalder shall, in Wriling, approve such
candidate priar o ihe 2ppeiniment by the Board.

If the Shareholder does not approve the candidate nominated by the Board for the position
of tha Graup Chief Financial Officer, Ihe Sharehalder shall be required to provide a Writlen
substantive malivalion to the Board as lo why the Shareholder does not approve the
candidate nominated by the Board.

Provided the Shareholder provides such Writien subsiantive motivation to the Board, such
cendidate shali not be appainted as the Group Chief Financial Officer and the Board shall
idenlify and nominate an alternative candidate for appoiniment as the Group Chief
Financia! Officer and the process contemplated in this clause 14.4 shall be repealed until
such time as an appoiniment has been made.

The Group Chief Financial Officer shall only become an execulive Director of the Company
Il appointed to the Board by the Shareholder in terms of clause 14.1.1 of this MOI.

Chairpe tha Boal

The chalrperson of the Board shall be appointed by the Shareholder.

The Company In general meeling shall be entitled 1o designate an acling chalrperson {from
any of the non-execulive Direclors) and delermine the period for which such acling
chairperson is to hold office and any other terms and conditions applicatde to such
appoiniment until the Shareholder appoinls ihe chairperson.

The chairperson of the Board shall chair alt the meetings of the Board. if the chairperson
is not Present al any such mesting or if s/he is not Present within 30 (thirty) minutes after
lhe time appeinled for holding the meeling, the Direclors Present shall choose any non-
execulive Direclor to be chairperson af the meeting.

The Diractor appainted as cheirpersan of the meeling in lerms of clause 14.5.3 above shall
act as chairperson: -

for the duralion of the mesting until the meeting 1s adjourned; or

for such a period of time after the adjournment of the meeting al which such Director
was appointed as chairperson until the chairperson of the Board becomes available.

The chairperson of the Board shall nol be appoinled or serve as the chairperson of a
Standing Commiliee (save for the Peaple and Governance Commiliee) or as the
chairperson of a Subsidlary board.
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14.6 i f he bos f the wholly- ubsigiaries of the Compan
14.6.1 For so tong as the Government is the sole Sharehalder, il is recorded that the board of a

wholly-owned Subsidiary of ths Company shauld, subject to clause 14.6.2 below and any
other law applicable to the Subsidiary, comprise employees of such Subsidiary or the
Company.

14 8.2 It Is recorded that, should any wholly-owned Subsidiary of the Company wish to appoint
directars who are not employees of the Subsidiary or the Company, such appoiniments
shall be approved by the Shareholder in Writing.

14.7 Remuneration of Directors

14,74 The Board or the commitiea of the Board responsible for remuneration matlers of the
Company shall defermine the remuneration of the individual Direclors and Exco wihin the
framewotk of the Remuneration Palicy and which remuneralion shall be approved by
Special Resolulion or Ordinary Resolulion as contemplated in clauses 13.1.1.4 and
13.1.1.5 respectively of this MOL.

14.7.2 Non-executive Direclors may be pald alf {ravelling, hote! and olher expenses propeily
Incurred by them In or about the perormance of their duties as Directors including, those
axpenses incurred in allending and travelfing 1o and from meakings of the Direclors or any
commillee of the Direclors or al any Shareholder’s Meeting.

14.8 Pgwers of Direct

14.8.1 Subject ta clause Error] Reference source not found., the management and conlrol of
the Company shall be vesled in the Board which, In addition lo the powers and authorities
expressly conferrad upon Il by seclion 66 {1) of the Companies Act, sections 49 lo 85of
the PFMA, this MOI, , may Exercise all such powers, and do all such acts and ihings, as
may be Exercised or done by the Caompany and are nol, in terms of this MO or the
Legisialive and Policy Framework, expressly direcled or required to be Exercised or done
by the Company in general maeling or with the prior Wrilten consent of the Sharehalder.

14.8.2 Tha Board may, subject to the provisions of seclion 56 of the PFMA, delegate, any of fis
powers or funclions lo any Direclors, employee(s) and/or to commillees The delegation
shall be Exercised lawfully, within prescribed powers and authorisation ‘evels and in lerms
of the Company's policies, directives and procedures.

1483 The delegation: -

14.8.31 may be made on and subject to any conditions delermined by lhe Board;

14.8.3.2 may be given logether with the power lo sub-delepate subject 1o the provisions of the
PFMA and ke Companles Acl and lurther subjec! lo any condifions so delermined (if
any);

14833 shall be communicaled lo he delagate in Wriling and such Written communication must

contain full particulars of the matters being delegaled and of the canditions determined
under clauses 14.8.3.1 and 14.8.3.2 above, if any, and where the power of sub-
delegaiion is also conferred, must state thal fact, as well as any conditions delermined
under this clause 14.8.3.3 if any; and

14834 shall be reviewed on a regular basls

Pl e 1 System Uiy H . and (K8 12a00aThEly resty wih T Laer do e (ol Eis in Bz with B
Fihorised veien 01 1% Sysem
Hopetolitn may b oI wlf ot he tihe ceepight isidery, Eskar: beoisings SO0 L, Reg Ne MCSETIR

5

97




98

= S e Ex | ]
- 3 Document 240-
MOR. |
ME ANDUM OF INCORPORATION idantifier 65347850 | Rev |0
14.8.4 The Board may, wilhoul requiting the consent of the Sharehalder, and in accordance with

clause 14.8.3 above from tme lo time revoke, withdraw or vary such powers contemplated
in this clause 14.8.

14.9 Recogn| e DoA

It s recorded that the DoA records (bul does nol create) cerlain limitations on the powers of
the Direclors, which limilations arise as a resuit of ihis MOJ, the Companies Act and the PFMA
It is further recorded that it Is the intenlion of the Board that il shall delegate certain of Us
powers and funclions lo Direclors, employees andior commitlees as contemp.ated in the DoA
by passing a resolulion of the Board adopling the DoA in accordance with the princples set
out in clause 14.8 above.

1410  Proceedings at Meetings of Direclors

14.10.1 The Direclors may meet for the dispatch of business, adjourn and ofherwise regulate lhelr
moelings as they think fit.

14.10.2 The company secrelary or a Direclor may al any time: -

14.10.21 when authotised by the Board; or

14.10.2.2 if requested by sl least 1 {one) Direclor which request shall atso ba approved by the

chairperson of the Board; or

14.10.2.3 i requested by at leasl 2 {lwo) Directors of ihe Company

convene a meeling of the Board,

14.10.3 The Board shall delermine lhe period of notice which shall be given for meetings of
Directors andfor for Round Robin Resolutions and may determine the form or medium of
gving such nolice, which may Include Eleclronic Communication. 1t shall be necessary lo
give nolice of a meeting of Direclors and/or for Round Rebin Resolutions to all Directors
evan those for the time being absent from the Republic.

14.10.4 A mesling of Direclors shall proceed even if the Company has not given the reguired notice
of such meeling in sccordance with clause 14.10.3 above or if there was a defect in the
giving of the notice, provided that all Directors: -

14.10.4.1 acknowledge actuz! receip! of the nolice of the meeling concemed; and
141042 are Presenl at the meeling; or
14.104.3 waive nolice of the meeling.

14105 A meeting of Direclors may be conducted by one or more Direclors partictpaling in the
meeling by Elecironic Communicalion,

14,106 The quorum for a mealing of Directors shall be nol less ihan a majorily of Directors.

14.10.7 Subjecl o exclusions in the Companies Acl, each Direstor shall have 1 {one) vote on a
malter befors 8 meeting of Directors,

14,108 Resolutions of the Directors in a mesling shal be decided by @ majorily of voles. In casa
of an equalily of voles, the chairperson shall nat have a casling vate {in addilion 1o her/his
vole as a member of the Board or a Board commiltee} and lhe malter belng voled on fails.

14.10.8 Subjec! to the Companies Act and his MOI, a Round Robin Resolution, signed and
approved by nol less than 75% (seventy five per cent) of the Direclors shall be as valid
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14.10.10
14.10.10.4
14.10.10.2
14.10.11

and elfective as if i had been passed at a Board or Board commitlee meeling, duly called
and consliluted.

Resolutions adopled by the Directars —
must be dated and sequenlially numbered; and
are elfeclive as of the dats of the resolulion, unless the resolution slales clherwise.

The company secretary shall atiend meetings and record the minuies of the meelings,
Whera il Is not al all possible for the company secretary 1o atlend sny such meeling, the
Board or Board commiltee, as ihe case may be. shaif ensure lhat minuiss sre recorded,
kept and prepared for (hat meating. The Director or any othar person elecled by the Board
or Board committee to record and keep minules of a meeling held by making use of
Eteclronic Communication shall, as soon as is reasenably possible after such meeting has
been held, provide the company secrelary with a copy of the minulss of the mesting.

1411 Rempval of Directars

14.11.1

14.11.1.1

141112

14111.3

14.11.2

14.11.21

141122

14.11.2.3
14.11.3

14.11.3.1

1411.3.2

14114

ren

Despite anything lo the canlrary in the Companies Act, this MO, or any agreement
between the Company and a Direcior, or between any Shareholder and a Direclor, the
Shareholder shall be solely respansible for the removal of a Direclor in accordance with
the pravisions of Section 63(2) of the PFMA, provided that the Direcior concerned shall;

be removed by an Ordinary Resolution adapled at a Sharshalders Meeling as provided
for in seclion 71 (1) of the Companies Acl; and

have been given 15 (filteen) Business Days Writlen notice of the meeling and the
rasolution; and

be sflorded a reasonable cpporlunity io make a presentation, in person ar fhrough &
representalive, {o the meeling, before the resolulion is pul to the vole.

Where an allegation contemplaled in section 74(3} of the Companies Act has been made
ihe Board must determine, by resclution, whelher thal tha Director has either:

become Ineligible or Disquelified to be a Direclor of the Company in lerms of tha
Companies Act; or

become incapacitaied to the extent that such Direclor is unable to perform the funclions
of a Direclor and Iis unlikely {o regain thal capacily wilhin a reasonable time; or

neglected or been darelict in the performance of the functions of a Direcler,

Belore the Board may consider a resolution contemplated in clause 14.11.2 above the
Director concerned must be given:

notice of the meeling and the resolution proposed lo be passed al such meeting and 2
stalement setlling ou! reasons for the resolulion, with sufficient specificity {o reasonably
permil the Direclor fo prepare and present a response; and:

a reasonable opporiunity to make a presentalion, in person or lhrowgh a representalive,
lo the meeling before the resolution is put 1o the vote.

Where the Board has made a determinalion as contemplaled in 14.11.2 then the Board,
having regard to the provisions of saclion 5{4) of {he Companies Acl, shalt not remove the
Director but must, within 24 hours of having made lis determination, refer its delermination
{o ihe Shareholder in which case the provisions of clause 14.11.1 shall apply mulatis
mutandis.
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14.12  Rofation of Directors and flling of vacancies

14.12.1 if a Direclor ceases o hold office or a lerm of office of any Direclor is due to expire, the
Shareholder shall, in compliance wilh the provisions of section 7¢ of the Companies Act,
ensure that necessary steps are laken {o sppolnt the requisile number of eligible persans
as Directors in the place of he retiring Direclor/s as soon as possible. In this regard the
Board shall, where possible, advise the Shareholder within a reasonable lime of such
impanding vacancy,

14.12.2 The Shareholder shall fill in any vacancy that arose on the Board by a naw appointment
as canlemplaled in lerms of section 70{3) {(a) of Ihe Compantes Act.

14.12.3 A person shall cease lo be a Director and a vacancy on ihe Board shall arise: -

14.12.3.1 when lhe Director's lerm of office expires as contemplated in clause 14.12.3.3 below;

14,12.3.2 i, subfect 1o the provisions of 14.11.2, any of the circumstances referred (o in sectian

70(1)(b} of Ihe Companies Acl occur, which include the following, if the Diractor: -
14.12.3.24 resigns {provided thal such resignalion is given by Wrillen notice to the Sharehotder
and the Company);
14.123.2.2 dies;
14.12.3.2.3 in the case of an Ex Officio direclor, ceases to hald the office, litle, designalion or
similar status that entilled the parson lo be an Ex Officio Direclor of the Company;

14.12.3.24 becomes Incapachated to tha extenl thal the person is unable lo perform the
functions of a Direclor and is unlikely 1o regain thal capacity within & reasonahte
period, subject Io seclion 71(3) ol the Companies Act;

14.12.3.2.5 is declared delinquent by the court or placed on probalton under condilions Ihat are

inconsistent with conlinuing to be a Director of the Company, in terms of section 162
of the Companies Acl;

14.12.3.26 becomes Ineligible or Disqualified in lerms of seclion 69, subject to section 71{3} of

the Companies Acl; or

1412.3.2.7 is removed as a Director by: -

14.12.3.27.1 & resolution of the Shareholder in terms of section 63 {2) of the PFMA and In

accordance with the pravisions of 14.11.4; or

14.123.27.2 a resolulion of the Shareholder in lerms of seclion 63 (2) of the PFMA and in

accordance wilh the provisions of 14.11.2; or

14.12.3.2.7.3 an order of the court in terms of section 71(5) or (6) of the Companies Act; or

14123.2.74 if sie is absen! from Board meelings for 3 (three) conseculive meetings wilhout

leave of the Board and the Shargholder resolves that the office be vacated;
14.12.3.3 in the case of non-execulive Direclors: -

14.12.3.3.1 & Director's appaintmenl Is reviswsd and herfhls term Is terminated premalturely (o

the 3 (three) year lerm;

14.12,3.3.2 a Diractor has served for a 3 (lhree) year term, and fails to be re-appoinied as

Director for a 2nd {second) term; or
14.12.3.3.3 a Director has served for 2 (two) conseculive 3 (three) year lerms, and fails to be
re-appointed as a Director for a 3% (Ihird) ierm;
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1412234 Diractor has served for 3 (ihree) consecutive 3 {three) year terms, which 3™ {third}

term has now expired.
14124 Unless the Shareholder resolves olherwise, a Direclor shall also cease to hold office and
a vacancy shall arise if: -
141241 sthe is Knowingly inlerested in any conlract or proposed contract with the Company
and fai's to declare her/his interest and ils rature in the manner required by the
Companias Act and the PFMA; or

14,1242 sfhe assigns her/his estate for the benefit of her/his creditors, or suspends paymeni or
files a petilion for the liquidalion of her/his affairs, or campounds generally wilh her/his
crediors; or

14.124.3 s/he ceases 1o be an employes of the Company or is suspended as an employee of

the Company and the Sharehalder has resolved lo remova such dirsclor In accordance
with the provisions of clause 14.11.1.

14.12.5 in addition, If the CE or FD ceases lo hold office as a Director for any reason whatsoever,
her/his appaintment as CE or FD (as the case may be) shall ipse facto terminale wilhout
prejudice o any claims for damages which may accrue to her/him as a resull of such
termination in accordance wilh applicable employment laws; provided however, thal she
shall pol be precluded from belng employed in any other position of the Company by virlue
of the fact that s/he Is no longer a Dicector.

14.43  [neliglbility or Disqualification of Directors

14131 A person is Ineligible to be a Direclor of the Company if the person-

14.13.1.1 Is & Juristic Person;

14.13.1.2 is an unemancipaled minor, or Is under a simBar legal disability; or

14.13.1.3 does not salisly any gqualification set out in the MOI.

14.13.2 A person Is Disqualified to be a Direclor of the Company il-

14.13.21 a court has prohibiled that person to be a Direclor, or declared the person to'be

delinguent in terms of seclion 162, or in lerms of section 47 of the Close Corporalions
Acl, 69 of 1984; or

14.13.2.2 save under suihority of the court, the person -

14.13.2.21 is an unrehabili{ated insolvent,

14.13.2.2.2 is prohibited in terms of any public regulation lo be a Direclor of the Company;

14.13.2.23 has besn removed from an affice of trust, on the grounds of misconduel involving

dishonesly,;

14.13.2.2.4 has been convicted, in the Republic or elsewhere and imprisoned without the oplion

of & fine, or fined more than the prescribed amount for thelt, fraud, forgery, perjury
or an offence: -

14.43.2.241 invoiving fraud, misrepresentation or dishonesly,

14.13.2.24.2 in connection wilh the promotion, farmation or managemenl of a company. or in

connection wilh any act corlemplated in seclion 69(2) or 62/5] of the Comparies
Acl; or
Putic
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14.13.2.24.3

15 FINANCIAL

under the Companies Act, Insolvency Act, 1936; Ciose Corporalion Act, 1984,
Competition Act, 1998; Financial Intelligence Cenire Act, 2001, Securilies
Servicas Act, 2004; or Chapler 2 of the Prevention and Combaling of Corruption
Aclivilies Acl, 2004.

ASSISTANCE AND BORROWING POWERS OF THE COMPANY AND

COMPANY’S SUBSIDIARIES

151 Financial Assistanca

1511 The Company is prohibited from and shall nol have the power lo ~

15.1.1.1 authorise the provision by the Company of Financial Assistance to any person for the
purpose of, or in connectlion with, the subscriplion of any option, or any Shares, issued

or to be issued by the Company or a Relaled Person or Inter-Related company, or for
the purchase of any Shares of the Company or a Relaled o Inler-Refated company;

15.1.1.2 provide any direct or indirect Financial Assistance o a Related or Inter-Relsled
company of corporalion, or io @ member of a Related or inler-Relaled corporation or to
a person Related lo any such company, corparation, or member,

15.1.4.21
18.1.1.2.2

151123
15.1.1.24

15.1.1.2.5
15.1.1.2.51

151.4.25.2

excepl, in each case, where -

the Shareholder has approved such Financial Assistance, eilher for the specific
recipient or generally for a calegory of polential recipients (and the specilic recipient
falls within that category), by Special Resclution adopied within the previous iwo
years; provided that where the Shareholder i requesied lo approve the provision of
specific Financial Assislance, the Board shall, al the request of the Shareholder,
provide such 'nformalion 1o the Shareholder as the Shareholder may require, {o
salisfy the Sharehotder that the conditions set out in clauses 15.1.4.2.3, 15.1.12 4
and 15.1.1.2.5 below have been mel, or wilt be mel; and

the provisions of the PFMA have been met; and

the provisions of sectian 44 andior 45 (as the case may be) of the Companies Act
have been met; and

the Board is satisfied ihal -

immedlalely afler providing the Financial Assistance, the Company would salisfy
the solvency and liquidity test prescribed In secticn 4 of the Companies Act; and

the terms under which the Financial Assistance is proposed to be given are fair
and reasonable lo the Company.

15.1.2 The Company shall be prohibiled from praviding any direct or indirect Financial Asslstance
io any Direclor or Prescribed Officer of the Company or tn a person Related or Inler-
Related ta any such Direclor or Prescribed Officer save In respect of any Financlal
Assistance which has been approved in terms of seclion 45 of the Companies Act and in
ferms of ciause 15.1.1.2 above and contemplated in accardance with the lerms of
employment applicable to Prescribed Officers, subject always ta the provisions of seclion

45 of the Companies Act.
Pulfs
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15.2

15.3

15.3.1
15.3.2

154

Board's power o elfect borrowin

Subject {o the provisions of the PFMA {and, I particular, section 66 of the PFMAY), the Board

may raise or borraw funds from time 1o time for the purposes of the Company, or secure the

paymenl, of such sums as is in accordance with its Corporale Pian and the borrowing

programme submilled (o the Shareholder, unless olherwise determined by the Shareholder

subject to clause 3.22 of this MOI.

Com ower o isstie quar; i | curily or lo enfer ind risaclion
at bind the Company to any fulyre fingncial commilment

The Company may not -
issue a guarantas, indemnily ar security; or

enler into any olher transactions that bind, or may bind, the Company or the Revenue
Fund ta any fulure financial commiiment,

unless the provisions of the PFMA, in particular, seclion 86 theraol, are complied with,

Financing and funding structures

The Board shail, in accardence with the PFMA and the Enabling Legislalion, consider and
delermine lhe funding structures of the Company having regard 1o the funding requirements
of ihe Company from lime to time.

16 PERSONAL FINANCIAL INTEREST AND DECLARATION BY DIRECTORS

16.1 For purposes of this clause 16, "Direclor” includes a Prescribed Officer and a parson who is
a member of a commiltes of the Board, irrespeciive of whelher or not the person is also a
member of ihe Board.

16.2 The Compapy shall establish a policy thal will deal wilh Personal Financial Interests and
conflicls of Interesi of Directors and employees of the Company, which shall be consistenl
with the provisions of the Companies Aci and the PFMA.

16.3 If a Direclor has a Personal Financial Interest or Knows that a Person Relaled {o the Director,
as described in seclion 2 of the Companies Act, has a Personal Financial inleresl| in respect
of any matler to be considered by the Board, the Direclor: -

16.3.1 must disclose the inlerest and its general nalure in Writing before the matier is considered

al the meeling;

16.3.2 must disclose lo the meeting any Malerial information relaling to the matter, and that is

known to the Direclor,;

16.3.3 may disclase any observalions or perinent insights relating to the maller if requested lo

do so by the other Direclors,;

16.3.4 if Present at the meeting of the Board, musl leave the mesling immedialely afler making

any disclosure contemplaled in clause 16.3.2 or 16.3.3 abave;

16.3.3 must not take part In the consideration of the maller, except (o the exient of the disclosures

contemplated in clauses 16.3.2 or 16.3.3 above;

16.3.6 while absent frorn the meeling as provided in clause 16.3.4 abave: -

16.3.6.1 shall be regardad as being Present al the meeting for the purpose of determining

whether sufficient Directors are Prasent to constilute a quorum of the meeting,
Public
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16.36.2 shall not be regarded as being Prasent al the meeling for the purpose of delermining

whether a resolution has sufiicienl support to be adopted; and

16.3.7 must not exacule any documenl on behalf of the Campany in relation to the malter unless
specifically requesied or directed to do so by lhe Board.

16.4 If 3 Direclor of the Company acquires, or Xnows thal a Related Person hes acquired, a
Personal Financial Interest in an agreement or other matler in which the Company has a
Malerial inferest, afler the agreement or olher matler has been approved by the Campany,
tke Direclor shall promplly disclose lo the Board, the nalure and extent of thal interest, and
the Matedal circumstances refating lo the Directar or Refaled Person’s acquisilion of thal
inleresl, as the case may be.

16.5 It, in the reasonabla view of the olher non-conflicted Directors, a Director or the Related
Person in respect of such Direclor, has & Malerial inlerest in the matter to be considered al
ihe meeting of the Board, the Direclor shall only be entiled lo such informalion concerning
the matter lo be considered al the meeling of the Board as shall be necessary lo anable the
Director to identify thal such Personal Financial Inlerest exists or continues lo exist.

16.6 A decision by the Board, or a ransaclion or agreement approved by the Board, is valid despile
any Personal Financial Inlerest of a Director or Person related lo the Director, only if: -

16.6.1 Nl was approved following disciosure of thal inlerest in the manner conlemplated in section
75 of the Companies Act; or

16.6.2 desplie having been approved withoul disclosure of that Persanal Financial interest, i

t6.6.2.1 has subsequently been ratified by an Ordinary Resolulion of the Shargholder following
disclosure of that Personal Finencial interest; or

16.6.2.2 has been declared lo be valid by the court in terms of section 75(B) of the Companies
Acl

16.7 A Direclor may at any lime disclose any general Personal Financial Interest in advance by
delivering a2 Wrillen nolice 1o the Board selfing out the nature and exlent of Lhat interesl for
the purposes af his clause 16 unlil changed or withdrawn by such Directar in Writing.

16.8 A court, on applicalion by any inlerested Parson, may dectare vatid a transaction or agreement
that had been approved by the Board, or Shareholder as the case may be, despite the fallure
of the Director to satisfy the requirements of this clause 16 and section 75 of the Companies
Act,

16.9 The provisions of this clause 16 do not derogale from those Directors’ dulies prescribed by
Ihe PEMA and the Directors shall be required lo comply both with the provisions of this clause
16 and the pravisions of the PFMA.

17 INDEMHNIFICATION AND DIRECTORS' INSURANCE

174 For lhe purpases of this clause 17, "Director” Includes a former Direclor, a Prascribed Officer,
a person who is @ member of a commiltea of the Board or of the audH commiltes of the
Company, ifespective of whether or not the person is also 8 member of the Board.

17.2 Subjecl 1o the provisions of the PFMA, Ine Company may —

1724 nol directly or indireclly pay any fine that may be imposed on a Direclor, or on & Direclor
of 2 Relaled campany, as a consequence of that Director having been convicled of an
offence in lerms of any national leglslation unless the conviclion is based on stricl fiabilily;
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17.2.2 advance expenses lo a Direclor lo defend litigation in any proceedings arising oul of the
Director's service fo e Company. For purposes of this clause 17, "service lo the
Company” includes services which are directly linked 1o the activities of the Company, and
services which 1he Company consenis 1o or acknowledges, and

17.2.3 direclly or indirectly Indemnify a Director for ~

17.2.3.1 any fiablity, ather than in respect of —

17.2.3.141 sny liabilily arising In terms of seclion 77{3){a), {b) ar (¢) of the Companies Act or

seclions 86{2) or (3) of the PFMA, or from wilful misconducl or willul breach of frust
on the pari of the Director; or

17.231.2 any fine conlemplated in clause 17.2.1 above;

17.23.2 any expenses conlemplaled in clause 17.22 above, Iraspective of whether it has

advanced those expenses, if the proceedings —

17.2.321 are abandoned or exculpale the Director; or

17.2.3.2.2 arise in respecl of any other labilily for which the Company may indemnify the

Direclor in lerms of clause 17.2.3.1 above.

17.3 Subject to the provisions of the PFMA, the Company may purchase insurance (o prolect -

17.21 a Director against any kability or expenses conlemplated in clause 17.2.2 or 17.2.3 above;

or

17.3.2 the Company &galnst any contingency incleding bul not limited to

17.3.2.14 any expenses —

17.3.2.149 lhat the Company is permilted fo advance in accordance with clause 17.2.2 above;

or

17.3.2.1.2 for which the Company is permilted to indernnlly a Direclor in accordance with

clause 17.2.3.2 above; or

17.3.2.2 any liability for whieh the Company Is permilted to indemnily a Director in accordance

wilh clause 17.2.3.1 above.

17.4 The Company |s enlitied lo claim restitulion from a Direclor or of a Relaled company for any
money paid directly or indirectly by the Company to or on behaif of thal Direclor in any manner
inconsistent with seclion 78 of the Companles Acl.

18 AUDITORS

18.9 Subject lo clause 18.2 of this MOI, Audilors shall be appolnied, and the'r dulies regulated in
accordance with the provisions of seclions 90, 81, 92 and 93 of the Companies Act, the
Audiling Profession Act and applicable provisions of the Public Audit Act.

18.2 The Company shall not be required to appoint an Auditor for any Financial Year in respect of
which the Audilor-General has elected, in terms of the Public Audit Act, to conduct an Audit
of Ihe Company.

18.3 Subject to the provisions af Ihe Companies Acl, the Auditing Profession Act and the Public
Audil Acl, all acls done by any Person acling as Auditor, shall, 2s regard to all Persons dealing
in good faith wilth tha Company, be valid notwithsianding that thers was some defect in that
appointment
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18.4 Nothing precludes the elaction by the Company al Hs Annual Ganeral Mesting of an Auditor
other than one nominaled by the audit commitiee referred fo in clause 12 below, but if such
an Auditor is elecled, lhe appoinimenl is valid only il the audil commiltes is salisfied thal the
proposed Auditor is independent of lhe Company.

18.5 In considering whether, for the purposes of the Companies Act, a Regislered Auditor Is
independent of the Company, the audit commitlee must —

18.5.1 ascarlain that the Audilor does not receive any direct or Indirecl remuneration or olher
benefit from the Company, excepl -
18.5.141 as Auditor; or
18.5.1.2 for rendering olher services to the Company, (o the extent permilted in terms of the
Companies Act;
18.5.2 consider whether the Audilor's independence may have been prejudiced —
18.5.2.1 as a rasult of any previous appoiniment as Auditor; or
18.5.2.2 having regard to the extent of any consullancy, advisory or olher waork underlaken by
the Audilor for the Company; and
18.5.3 consider compliance wilh other criterfa refating to independence or conflict of interest as
prascribed by the Indepandent Regulatory Board for Auditors established by the Auditing
Profession Act,
18.6 in relation lo the Company, and If the Company is a member of 2 Group of Companies, any

cther company within that Group of Companies.

18 AUDIT COMMITTEE

19.1 In {erms of seclion 94 of the Companles Acl, the Board shall gropose, and the Shareholder
shalf appoint, an audit commiltee. In the evenl Lhat the Shareholder elecls not to appoint any
person proposed by the Board te the audit commilles, the Board shall propose an aliernata
person far appointmant by the Shareholder.

19.2 The audil commitlee shall comprise s least 3 (three) members, all of whom shall, subject to
clauses 19.5 and 15.6 below, be non-execulive Direclors of the Company and whosa
appointment shall comply with (i) seclion 77 of tha PFMA read with the Treasury Regulations;
and ({i) to the extenl that the provisions of section 94(5) of the Companies Act and Regulation
42 do no! conflict with sectlon 77 of the PFMA read with the Treasury Regulations, seclion
94(5) of the Companies Act and Regulation 42.

19.3 The audit committee shall meet at leas! 4 (four) times in a year to execule its duties.

19.4 The Board shall, subject 1o clause 10.5 below, propose a chalrperson for the audit commiltee,
for approval by the Shareholder at (he Annual General Meeting.

19.5 In accordance with the Treasury Regulations the chairperson of the audit commiitee shall be
independent, be knowledgeable of the stalus of the position, have the requlsite business,
financial and leadership skills and may not be the chairpersen of the Board or a person whe
fullils an executive function in the Company.

19.6 Each member of the sudil commiltee must —

18.7 salisly any applicable requiremenis prescribed by the Minisier of Trade and Industry from time
to lime in terms of section 94(5) of the Companies Act.
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18.7.4
19.7.11

197.1.2

19.7.1.3

19.7.2

19.8

19.9

18.10

19.11

19.12

not be —

Involvad in the day-lo-day management of the Company’s business or have been so
involved at any lime during Ihe previous Financial Year;

a Prescribed Olficer, or full-time employee, of the Company or another Related or infer-
Related Person, or have been such an Officer or employee ai any time during the
previous 3 (lhree) Financial Years; or

a Malerial supplier or customer of the Company, such that a reasonable and informed
third parly would conclude in {he clrcumsiances 1hat the inlegrily, impaclialily or
objectivily of lhat Direclor Is compromised by 1hal retationship; and

not be a Related Person to any person who falls within the critesia in clauses 19.7.1.1
lo 19.7.1.3 above.

The Board must appoint 2 person lo fill any vacancy on the audil commiltes within 40 (forty)
Businass Days afler the vacancy arises.

The audil commiltee shall exscule all the funclions as may be prescribed from lime to trme by
the Companles Acl (as read with the Regulations) and the PFMA {as read wih the Treasury
Regutations).

The Company may determine that its audil commitiee will perform the functions required by
section 94 of the Companies Act on behalf its Subsidiaries.

The Company musl pay all expenses reasenably Incurred by its audil commilies, including, if
the audit commillea considers It appropriate, the fees of any consultant or specialist engaged
by the audit commiilee to assist il in the performance of its funclions.

Ne persen shall be slected as a member of the audit commillee, if she Is Ineligible or
Disqualified and any such elaction shall be a nulkily. A persan whois ineligible or Disquaified
musi not consent to be elected as a member of lhe awdit commillee nor acl as a member of
the audil commitiee. A persan pfaced under probation by a court musi not serve as a member
of the audit commitiee unless the order of courl so permits.

20 SOCIAL AND ETHICS COMMITTEE

2041

202

20.3

20.4

In lerms of section 72 (4) of the Companies Acl, the Board musi appoint a2 social and elhics
committee unless it has been exempled in terms of the Companies Act from having lo have
a social and ethics commitlee.

The Company may determine hat ils social and ethics commiltee will perform the functions
required by Regulation 43 on behall of its Subsidiaries.

The social and ethics commillee shall comprise ai least 3 {ihree} members, afl of whom shall
be Direclors of the Company, al leasl 1 {one) of whom must be a Director who is not involved
in the day-to-day management of the Company's business, and must not have been so
involved within the previcus 3 {Ihree) Financial Years and whose appoinlment shall be in
compliance with the Companies Acl and any regulalions published thereunder.

The social and ethics committee shall meet al leasl once a year to deal with and allend to alf
functions and mallers that are required to be deali with by the committee in terms of the
Companies Act and any regulations published thereunder,

Pubse
Witz ceanaded Fomihe cocumint FunsgeIenl sy i dosrmerd b onconirofied aad L regse s Ty ULy wA 190 U120 Erturd el Bl b Ene widt Ity

TEriicn o iha 3

arhoer e
Ha pan of T docuereRt Py DA Drodtooed st the mapresed etniesd of Hhe conyight toiday, Esiom Hastings SOC L. Rag Ma ZrS261585 0

107




MEMORANDUM OF INCORPORATION

Documeint 240-

1dentifier gsaazess | N [©

20.5

206

2061

206.2

20.6.3
2064
20.6.5

20.7

The social and eihlcs commiltes shall execule all the funclions as may be prescribed from
fime lo time by the Companies Act (a5 raad with The Regutations) and the PFMA (as read with
the Treasury Regulations).

The social and ethics committee of the Company is entitled to -

require from any Direclor or Prescribed Officer any information or explanation necessary
for the performance of the commiftee’s funclions;

request from any employae of the Company any infarmation or explanation necessary for
the parformance of the commillee's functions;

aliand any Shareholder's Meetling;
receive all nolices of and olher communicatians relaling lo any Shareholder's Meet'ng; and

be heard al any Shareholder's Meeting on any part of the busiress of the meating thal
concerns the committee’s functions.

The Company must pay all the expenses reasonably incurred by its saclal end ethics
committae, including, If the social and sthics commilies considers k appropriate, Ihe cosis or
the lees of any consultant or specialist engaged by the social and ethics commiltee in the
performance of ils functions.

21 BOARD COMMNOTEES

219

212

21.3

21.4

214
214.2
214.3
2144
215

Other than the statulory commiltees of the Audit Committee and the Soclal and Ethlcs
Commiltee the Board may, in terms of section 72 of the Cempanies Act, eslablish Slanding
Commilitees and Ad Hoc Committees.

The Minisler lakes cognisance of the Standing Commiliees establshed by the Board as set
cul in clause 21.4 below, however shouid the Board wish to establish new Standing
Commiltees, such commitees may anly be established with the prior Writlen consent of the
Minisler.

Furthermora, in he application by the Board lo the Minister of a hew Standing Cormmiltee, the
Board must submil Wrilten terms of reference including inler afia the need for such a
commitiee, he functions of the commiltee and any olher informalion required by he Minister
The number of Direclors appointed lo serve on the commitles will be al the discretion of the
Minister.

Standing Commiliees al date of this MOI {in addition to those required by the Companles Acl}
include: -

People & Governance committes;
Tendar commiliee;

Invesiment and Finance commiltee; and
Risk Commiites

Mo person shall be appoinled as a member of 8 Board commitiee, if s/he is Ineligible or
Disqualified and any such appointmeni shall be a nullily. A person who is Ineligible o
Disqualified must not consent lo be appainted as a member of a Board commillea nor acl as
such a member. A person placed under probalion by a court must not serve as a member of
a Board commiltee unless the order of court so permils.
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216 Meetings of a commillee of the Board shall be govesnad by the provisions of this MOI
regulating the mealings and proceedings of Directors.

22 PRESCRIBED OFFICERS

221 No person shall hold office as a Prescribed Officer, if s/he is Inetigible or Disqualified. A
person who is Ineligible or Disqualified must nol consent to be appointed to an office or
undertake any funclions which would result in her/him being @ Prescribed Officer nor act m
suich office nor undertake any such functions. A person placed under probalicn by a courl
must not consent to be appeinied o an office or underlake any funclions which would result
in her/him being a Prescribed Officer nar act in such office nor undertake any such funclions
unless tha arder of courl so permils.

22.2 A Prescribed Officer shall cease lo hold office as such Immediately s/he becomes inefigible
or Disqualified in lerms of the Companies Acl.

23 COMPANY SECRETARY
231 The Board must appoint the company secrelary from lime 1o time, who—

23.1.1 shall be a permanent residenl of Ihe Republic and remain so while gerving as company
secralary, and

23.1.2 shall have the requisite knowledge of, or experience in, relevant laws; and

23.1.3 may be a Juristic Person subject 1o the foliowing: -

23.1.34 every amployee of thal Juristic Person who provides company secrelary services, or
pariner and empioyee of thal parlnership, as the case may be, is not Ineligible or
Disgualified;

2313.2 at feast 1 (one) employee of that Juristic Persan, of one pariner or employee of that
parinership, as the case may be, salisfies the requirements in clauses 23.1.1
and 23.1.2 above.

232 The company secrelary shall rol be a Direclor.

233 Within 60 (sixty) Business Days afler a vacancy arises in the office of company secrelary, the
Board musl fill the vacancy by appoinling a Persan whom the Board considers to have the
requisite knowledge and experience. A change in the membership of a Jurislic Person ot
partnership that holds office as company secretary does nol constitule & vacancy in the office
of company secretary, if the Jurislic Person or partnership continues 1o salisfy ths
requirements of clause 23.1.3 abave.

234 If at any lime 2 Juristic Person ar partnership holds office as company secretary of the
Company ~
23441 the Jurislic Person or partnership mus! immedialely nolify lhe Board if the Junstic Parson

or parinership no longer salisfies the requirements of clause 23.1.3 above, and is regarded
to have resigned as company secrelafy upan giving that notice to the Company,

2342 the Company Is entitfed to assume thal the Juristic Person of parinership satisfies lhe
requirements of clause 23.1.3 above, uniil the Company has received a nolice
contemplaled in clause 23 4.1 above; and
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23.4.3

23.5

236

any action taken by the Jurislic Persan or parinership in performance of its funclions as
company secrelary i nat invalidated merely because the Jurislic Parson or parinership
had ceased 1o salisly the requiremenis of clause 23.1.3 above at the time of that action.

The company secretary may resign irom office by giving the Company 1 {one) manth's Writlen
notice or less than that with the prior Wrillen approval of the Board.

If the company secretary is removed from offce by the Board, tha company secrefary may,
by giving Wrillen nolice to that effect to the Company by not lafer than the end of lhe Financiat
Yearin which the removal took ptace, require the Company lo include a statement inlls annual
Financial Statements refating lo lhat Financial Year, not exceeding a reasonalfe lenglh,
selting out the company secretary's contenlion as lo the circumstances thal resulted in the
removal. The Company must include this slatement in the Direclors’ report in its annuat
Financial Slatements.

24 DISTRIBUTIONS TQ THE SHAREHOLDER

241

242

243

The Board may make Distribulions 1o the Sharehalder from lime {o lime in accordance with
the Enabling Legislalion and the Distributions or simitar palicy of the Company from time o
time, subject to the provisions of clauses 13.1.1.10 and 24 of this MOI, the provisions of
seclion 46 of the Companies Act and any appicable provisions of the PFMA

‘I'he Board, afler Consultalion wilh the Sharehatder, shall develop an appropriate Distribution
or similar palicy and framework for the Company taking inte account, /nfer afia, lhe Corporale
Plan and sirategic objectives which shall be reviewed on a regular basls In addition, the
Company shall be entitled 1o inves! sufficlent funds of the Company for the adegquate
capilalisation and on-going investmenl in Subsidiaries deemed appropriale, Such
capilaltsation or invesiment, and expendilure incurred in respect of induslry restrucluring,
delivery of universal services or any alher socio-economic activities caried oul by the
Campany upon the request of the Sharehoider shall be taken inlo accounl in calculaling any
Distribulion and other paymenis payable {o the Shareholder.

Wilhout derogating from the provisions of clause 24.1 above and subject lo the reguirements
of the Companies Act and clause 13.1.1.10 of this MOI, the Board may resolve lo Diskilbute
or deal with, in any way aulhorised by the Companies Act, alf or any parl of the amounl for
the lime being standing ta ihe credil of any af the Company’s reserves of any share capital of
the Company.

25 ACCOUNTS

251

25.2

253

The Board shall cause to be kept such Accounting Records and books of acsaunl as are
prescribed by the Companies Acl and the PFMA.

The Financial Statements, books of account and other books and dacuments of the Company
shall be kepl at, or be accessible from, the Office of the Company or (subject lo the pravisions
of section 25 of the Companies Act, and the PFMA} at such other place as the Board thinks
fit, and shall be apen to inspeciion by the Shareholder and lhe Board during normal business
haurs.

The Board shall, in accordance with sections 30 and 31 of the Companies Acl and saction 55
of the PFMA, cause o be prepared and presented at the Company's Annual General Mesling
such reports as are raferred 1o in those seclions and required in terms of this MOI.
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261

26.2

26.3

Subject to the pravisions of the Companies Act, a copy of the documneanls referred to In clause
25.3 above shall be Dellvered or sent by post lo the registered address of the Sharehalder at
ieast 15 (fiflean) Business Days before lhe Annual General Meeling, so that such period shall
not include the day on which such documenls are Delivered or sent, or deemed lo be
Dativered or sent, of the day on which the meeling is lo be held. Allematively, Ihe Shareholdar
may give the Company an Electronic Address in which case a copy of the said documenls
may be Delivered lo the Shareholder at thal address.

NOTICES

Nolices and documents required o be published as conlemplated in sections 15{3){a} of
17{1){a) of the Companies Acl shall be Delivered by the Company (o the Sharsholder by hand
dalivary to tha regisiered address of the Shareholder or by iransmission through iha postin a
prepaid letier, by lelefax or any Elecironic Communication addressed lo the Shareholder at
its registered address or Elecironic Address (as the case may be).

The Shareholder chooses the address of the permanant oflice of the Shargholder in Preloria
as lls registered addrass or such other address {including an Elecironic Address) as the
Shareholdar shall upon Wrilten nolice be entitied lo change.

The Shareholder after having furmished an Electronic Address to the Company, by doing so-

26.3.1 authorises the Campany to use Electronic Communication lo give nolices, documents,

Records or stalements or nolices of avaitability of the aforegoing to il; and

26.3.2 confirms that same can conveniently be prinied by the Shareholder within a reasonable

26.4

27

fime and al a reasonable cost.

Every natice calling any general meeting shall comply wilh the provisions of tha Companles
Act unless otherwise determined by the Board.

FINANCIAL YEAR

The Financlal Year of the Company is the 12 {twelve) Month period ending on 31 March of each
year. The Financial Year may nol ba changed by the Board without the prior Wrilten consenl of
approval of Ihe Shareholder and subjecl 1o the PFMA and the requiraments of section 27(4} of
the Companies Act.

28 WINDING UP
Subject o the provistons of the Companies Act, the Company shali not be wound up or be placed
into “business rescue” as contamplated in the Companies Acl wilhout the prior Wrilten consent
of the Shareholder.

29 SUBSIDIARIES
The Company may, from lime lo lime, form or acquire furher Subs:diarles, subject to the
provisions of this MO, the PFMA and he Enabling Legislation.

30 PROTECTION OF WHISTLE-BLOWERS
The Gompany shall establish and mainlain a system Io receive disclosures contemplated In
saction 159 of the Companies Acl.
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