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IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG DIVISION, PRETORIA)

CASE NO:

In the matter between.

CORRUPTION WATCH (RF) NPC Applicant
and

ESKOM HOLDINGS SOC LIMITED First Respondent
MARK VIVIAN PAMENSKY Second Respondent
ANOJ SINGH Third Respondent
BRIAN MOLEFE Fourth Respondent
VENETE JARLENE KLEIN Fifth Respondent
ZETHEMBE WILFRED KHOZA Sixth Respondent
MINISTER OF PUBLIC ENTERPRISES Seventh Respondent

SUPPORTING AFFIDAVIT OF SUZANNE MARGARET DANIELS

|, the undersigned,
SUZANNE MARGARET DANIELS
state under oath that:

1 | am an adult female. | am the former Group Executive: Legal and

Compliance and former Group Company Secretary, at points in time 0 rf*%
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W A
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relevant to this application, at Eskom Holdings SOC Ltd with its
registered office at 1 Maxwell Drive, Sunninghill, Sandion,

Johannesburg.

The facts and allegations contained herein are, save where the contrary
is indicated by the context, all within my personal knowledge and are,

to the best of my belief, true and correct.

| have read the affidavit of David Lewis (“Lewis") of Corruption Watch
and, as it pertains to me and my recollection and experience of the
events, control, management, operations and administration of Eskom

as referred to in that affidavit, | confirm what is set out therein.

That affidavit further sets out additional facts in support of this
application, of which | have personal knowledge and regarding which |
have provided documentary evidence to the Applicant, and to be of
assistance to the Court. | have also done so as a whistleblower making
protected disclosures in the public interest, having testified in
Parliament and ptaced into the public domain details of the failure of

corporate governance at Eskom by the respondent Directors.

CAREER AT ESKOM

5

| was employed at Eskom for more than twelve years.

51. | began my career at Eskom on 1 May 2006 as a Chief Legal

Adviser in Generation Primary Energy, Contracts Section.
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5.2. | was appointed Group Company Secretary on 1 October 2015
and held this position until 27 July 2017 when 1 resigned as
Group Company Secretary. With effect from 1 September
20186, | was requested to accept the role of Acting Head of
tegal and Compliance. | thus fulfilled a dual function of Group
Company Secretary and Acting Head of Legal and Compliance

for the period 1 September 2016 until 27 July 2017.

5.3. | was suspended from Eskom on 6 October 2017. My
suspension was the subject matter of arbitration before the
Commission for Conciliation Mediation and Arbitration
("CCMA"). On 8 March 2018, the CCMA found that the decision
to suspend me was an unfair labour practice and ordered
Eskom to uplift the suspension with immediate effect, and to

take me back into its employ with effect from 19 March 2018.

54, On 12 March 2018 | was suspended from Eskom on different

charges and pending a disciplinary hearing.

5.5. On 20 July 2018 | was found guilty and dismissed from Eskom.
| took the ruling on review at the CCMA, which was referred to

the Labour Court where it is currently pending.

| have decided to support this application since | believe that it is in the public
interest that those individuals most responsible for the events set out In
Lewis' affidavit should be held accountable for their actions, and prevented
from repeating their misconduct at other companies, particularly at State

Owned Enterprises.
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7 | hope that my support of this application will ensure this accountability and
serve as a smail part in the rebuilding of corporate governance, executive

oversight and management at Eskom.

8 Attached hereto as Annexures “SD1”, “SD2" and “SD3” is a transcript of
my evidence before the Portfolio Committee on Public Enterprises during its
Inquiry into Eskom, Transet and Denel on 8 November 2017, as weli as two
affidavits | submitted to the Committee. These provide additional factual

evidence underpinning the relief sought in this application.

ko

Deponent

| hereby certify that the deponent has acknowledged that she knows and
understands the contents of this affidavit, which was signed and sworn to before
me, Commissioner of Qaths, at .. 108 ANGELES, ... on this the 08th day of
...NOVEMBER ., . 2018 the regulations contained in Government Notice No
R1258 of 21 July 1972, as amended, and Government Notice No R1648 of 19
August 1977, as amended, having been complied with.
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COMMISSIONER OATHS
FULL NAMES: PAMELA NTHABISENG MATLALA

ADDRESS: LOS ANGELES, CALIFORNIA USA

BN TTAPRICAR CONSULATE GENERAL
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CERTIFICATE OF AUTHENTICATION

I, the undersigned, PAMELA NTHABISENG MATLALA, of the South
African Consulate-General in Los Angeles, do hereby certify that

SUZANNE MARGARET DANIELS
(South African No: SENEEEER )

of whose identity I have satisfied myself has this day, 08
November 2018, signed the attached document in my presence.

The document has been united and sealed with the official seal of
this Consulate-General.

S e

Vice-Consul
South African Consulate-General
in Log Angeles




3/9/2018 Eskom Inquiry: Tsholofelo Molefe; Suzanne Daniels | PMG : 3 D 1

. PARLIAMENTARY

MONITORING GROUP

118

& Premium content from before 2017 is now available for everyone!

Eskom Inquiry: Tsholofelo Molefe; Suzanne Daniels

Public Enterprises
08 November 2017
Chairperson: Ms L Mnganga-Gcabashe (ANC)

Sharethispage: f ¥ in

Meeting Summary
Documents Handed Out: Submission prepared by: Tsholofelo Molefe fowaited]

The Committee heard from its first witness for the day, Tsholofelo Molefe, who was the former Director of Finance at Eskom. She was
suspended by the hoard of Eskom in 2014 along with three other executives. The evidence leader teok the Committee through the
testimony of Ms Molefe in relation to her working relations at Eskom during her tenure, challenges at Eskom during her tenure, her
role in procurement and refusing to sign contracts and how she new Mr Salim Essa - a known Gupta associate.

C. The Committee then questioned Ms Molefe on unscrupulous communication between executives and the board and tension amongst
the board itself, her suspension and if she was fighting it in any way such as reaching out to the Minister, value for money from certain
contracts and whether she had any contact with members of the Gupta or Zuma families.

Members were concerned by the fact that there were clearly greater issues at play than just the suspensions, the culture of not
adhering to correct corporate management and the rapid change n the board. They questioned Ms Molefe on The New Age breakfast
deal, vetting procedures linked to procurement, learners passing trade tests at Eskom but then not being absorbed despite promises
made by the utility to do so and diesel contracts.

There was also discussion on the steam generation project, financial challenges at Eskom during the tenure of the witness, cost
escalation at Medupi, robustness of the financial sustainability plan, serious problems of compliance to the Public Finance
Management Act and core business being neglected for "managing procurement”.

The Committee then heard from Ms Suzanne Daniels, former Company Secretary and now suspended Eskom Head of Legal. The
evidence leader for the Committee asked Ms Daniels to inform the Committee of the purchase and sale of rights to Optimum Coal
Holding by Tegeta - Ms Daniels provided evidence on the prepayment, an urgent meeting called by the board tender committee the
night of 11 April 2016, the guarantee and the fine levied against Glencore. The Committee also heard about Ms Daniels concerns in
this case, what she was aware of, delegation of authority and if the decisions take had legal basis. Also discussed were monies paid to
Trillian, the concept of Others Peoples Money at plan and conflicted board members.

Ms Daniels then took the Committee through the pension payout to Mr Brian Molefe and the circumstances around this in relation to
C governance failures, board resolutions, proposals to the Minister and amendment of the rules pertaining to the pension payout by the
" people and governance committee of the board.

The evidence leader then guided Ms Daniels testimony of the relationship between Eskom, Trillian and McKinsey, namely, the
payment made to Trillian where no work was rendered, the fact that there was no contract between Trillian and Eskom, the message
this sent to the poorest of the poor South Africans and action taken by the board and Minister against the “brazen theft”, to use the
words of the witness.

Ms Daniels was took the Committee through her thoughts on the disciplinary process against Mr Koko, circumstances surrounding
her suspension and her meetings with members of the Gupta family.

The Committee was blown away and outraged by the testimony of Ms Daniels. It asked if she reported what happened to any state
agencies, if the Department of Public Enterprises requesied her to implement any unscrupulous activity, if there were any threats
against her and why the Guptas were present at a meeting discussing Mr Molefe - Members were incensed and asked why Ms Daniels
did not question what Ajay Gupta was doing there and why she did not tell them to get lost.

Members questioned if Ms Daniels advised the board on the irregularity of Mr Molefe's early retirement, if the Minister knew about
this pension payout and the Eskom-Trillian relationship, her opinion on the different version relating to the pension of Mr Molefe and
the process of prepayment to suppliers. Further discussion was had on the favouring of Tegeta, Ms Daniels role in flouting the law
(because Members felt as Company Secretary part of her job was to ensure the board was compliant with legal prescripts}, why she
should be believed when she was part of the meeting where the Eskom board tried to convince Members the pension payout to Mr
Molefe was in order and reasons for her suspension.

Ms Daniels was asked how Mr Koko escaped suspension, the relationship between Mr Koko and the current chair of the board, if the
board was influenced by the Guptas, if Mr Khoza was a Gupta conduit and the fact that the name of Mr Gouden weaved through the
testimony of Ms Daniels - this called into question integrity of board members and whether they could be declared delinquent

https:/ipmg.org.zalcommitiee-meeting/25466/ w&rao
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directors. Members also wanted to know which issues were discussed in the report Ms Daniels prepared for the Minister, )t was
recommended the Committee write to the office of the Gauteng Judge President to inform him of the Committee’s discussions taday
and that he was aware of the abuse relating to state capture.

Meeting report
The Chairperson read the oath to Ms Tsholofelo Molefe, who was the former Director of Finance at Eskom.

Ms Molefe took the oath.
Adv Ntuthuzelo Vanara led the evidence collection.

Witness: Ms Tsholofelo Molefe
Adv. Vanara: Can you just give the Committee a brief background of your acaderic and working experience.

Ms Molefe: 1 am a chartered accountant by profession. | started my articles with Coopers and Lybrand having completed a BA in
Accounting and Finance in the United Kingdom through the British Council's scholarship. | then went through to complete the
qualifying examination of the accounting board which gualified me to become a charted accountant. Following my articles, E then
moved to 1BM as an internal auditor for three years. | then moved to Liberty Group, as a senior internal auditor, | then joined ABSA,
before the Barclays' merger, in 2001 as a senior manager in audit and risk management. | then moved to FNB as a CEQ in the personal

_ banking segment for a very short while after which | joined Eskom in 2005 as a financial manager in the transmission division. | then

( ' moved to become a general manager of finance and business services in the same division for five years after which | was appointed

~  asthe head of customer services for the Eskom Group. | was then appointed as a finance director in Eskom in January 2014. 5o, |
spent three years as head of customer services, two and half to three years in customer services, and then | moved over to being the
finance director of the company.

Adv Vanara: We are going to focus this discussion on your role as the finance director. By virtue of your position, you became an
executive director serving at board - is that correct?

Ms Molefe: That's correct

Adv Vanara: Can you just explain to the Committee, after you became the finance director, who was the Group Chief Executive that
you served under?

Ms Molefe: When | was appointed in January 2014, Mr Brian Dames was still the CEO. He then resigned from the company and left in
March 2014 after which an interim CEO was appointed, Mr Collin Matjila, for six months, effective 1st of October 2014. Mr Tshediso
Matona was then appointed as the CEO of the company until bath of us were suspended from the company in March 2015.

Adv Vanara: Can you share your working relations with the then acting Group Chief Executive, Mr Matjila.

Ms Molefe: | had known Mr Matjila for several years before he was the acting CEO because he had been a member of the board of the
company but, in addition to that, he was also chairperson of the board tender committee and, obviously with me being appointed the
financial director of the company, | was also chairing the EXCO procurement of the company so therefore | had several engagements

_ with him in preparation for the board tender committees on various occasions so my relationship with him was about discussing what

C | would be presented before the board tender committee, on recommendation from the EXCO procurement committees, and

~ therefore | continued the relationship with him going forward. | think suffice to say that during that time, when | was the procurement
chairperson and he was the board tender chairperson, the relationship was fair, really, there were no issues when he became the
acting CEQ, to my knowledge.

Adv Vanara: When you became a member of the board, the non-executive director, who was the chair of the board?
Ms Molefe: The chairperson of the board was Zola Tsotsi.

Adv Vanara: We heard yesterday, amongst challenges that Eskom faced in and around 2014, related to the financial position of the
company and you were appointed in the midst of that challenge - what was your responsibility?

Ms Molefe: My responsibility obviously, having taken over from the predecessors because the issues of the company’s financial
challenges had been ongoing since we had abviously applied for a tariff application and we received lower than what we had
anticipated and the operational challenges were becoming more and more and therefore because of that we had some financial
issues we had to deal with, so my first, obviously my first initiative was to make sure that we put in place a long term sustainability
plan in place, present it to the board strategy session, which took place around April 2014, and then present it to the shareholder for
consideration and it really contained issues around how do we make sure that as a company we got sepport from government, really
indicating that the tariff increases that we had received were not sustainable, but secondly, that we had challenges from an
operational perspective side which in themselves were creating some financial issues and I think it has been said publicly around
issues of generation maintenance and so forth and we had to putin place, as a company, a programme that we called the business
productivity programme for cost saving initiatives so that we were able to survive and make sure the company’s sustainable. So we
presented the plan to the board strategy session in April, under the chairmanship of Mr Zola Tsotsi, and the committee then obviously
looked at the plan and there were concerns it was not adequate enough to get us out of trouble - in their view, from the chairman
himself, said we need a more robust plan which we need to give to the Minister of Public Enterprises in three months time, which
would have been around June 2014. | then, the chairman of the, well CEO, then requested we be allowed time to wark together and

]
]
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review our plan and we then had a meeting with him to discuss the way forward. He then requested that we should actually bring
people in 1o come and help us with the financial sustainability plan and we then had a meeting over the weekend, because clearly it
was urgent, there was no time to waste, 5o that we could then on Monday provide the chairman with a plan going forwa1 at in
fact struck me was that in the meeting we had over the weekend, he suggested that we, he knows people that can come help us with
our financial sustainability plan. In my questions around what sort of help would they give us, he indicated that they had done some
work in Transnet, in SAA and, | think the City of Johannesburg or City Power, if I'm not mistaken, regarding balance sheet optimisation.
We were sitting there and a gentleman joined us who | didn't know | had actually met him before and was introduced to me again and
his name is Salim Essa and the question of how we then take the matter forward, in terms of the financial sustainability plan, was
discussed. He, Salim was then asked to tell us which company would help us and he indicated that Regiments Capital would be the
company that had done good work in Transnet, in SAA previously in terms of balance sheet optimisation. So | listened to obviously
what would be the way forward. We were then asked to have a meeting with Regiments Capital as soon as possible, and having not
met Regiments Capital before, we had worked with various financial services advisers even before my time, my predecessors, | had
not heard of Regiments before, s0 we were open to everyone that comes to us and want to help. So, this was on a Sunday we met, a
meeting was then convened for the following day to have a discussion with Regiments in terms of how they could help Eskom sort out
the financial sustainability plan. In the meeting, Mr Eric Wood, who was the CEO of Regiments Capital, came to the meeting himself, |
can't remember if he had anyone else, | think he had one other official with him. Representing Eskom was myself, Dr Steve Lennon,
who had been asked by Collin Matjila to join us. We then had a meeting with them and really the purpase of the meeting was first to
establish what does the company do, how do they think they can help us and do they understand the challenges that the company is
facing and how big the balance sheet of Eskom is. We then asked them if they had done any waork for Eskom previously and they did
say they had previously worked on a Eurobond in 2005 with Goldman Sachs for Eskorm which both myself and Steve Lennon were not
aware of. We then asked them, given the size and magnitude of the Eskom balance sheet, do they think they have the capacity to be
able to assist us. They then indicated that they do not normally work alone, they would actually partner with McKinsey in most of the
contracts that they had done. We then, Mr Matjila then asked them to prepare a proposal for us which we could then consider and
come back to us. After the meeting I then went to Steve Lennon to ask him what do you make of this, have you heard of these

people, this company and he said no and we talked about the procurement process and | said no, we are going to have to follow
procurement process and | will speak to Mr Matjila on that. | then went to Mr Matjila's office immediately and | said to him that we
have to follow our procurement process, | do accept that we probably need a robust financial plan, if that's what the board requires, if
that's what the Minister requires, however there are other financial services companies that have been lining up for work at Eskom
and that we would have to follow a very fair and transparent process. He then in his response said to me that unfortunately we are
not going to do that, we are going to go with Regiments Capital because Eskom is known to have appointed a financial services
advisory in the past and whatever efforts has been put in place has not yielded results and he said to me that it is an emergency, as
we heard from the board the board would like a plan presented to the Minister in a few months time. | said it is an emergency, we
need to check the emergency procurement process of Eskom, it's clearly defined what an emergency is, | believe that it is an urgent
matter however there are ways of taking it through a modernised procurement process so that it is fair and transparent. He then said
| can see you're uncomfortable with this matter, if you're not comfortable I will sign the agreement with Regiments. And that was
when my meeting with him stopped.

Adv Vanara: Who introduced you te Mr Salim Essa? Is it Mr Tsotsi or Mr Matjila?

Ms Molefe: 1 actually met, as | indicated, | met Mr Salim Essa, but at that time | didn't know who he was as well, very early after my
appointment | was called by the Chief of Staff, I think yes, of the Minister at the time (Mr Malusi Gigaba), Mr Thamsanqga Msomi, where
had had asked to speak to me having been appointed as the finance director of the company. He had indicated to me that there had
been complaints previously about Eskom not transforming from a procurement perspective and that they hope that, obviously with
me being appointed, | understand the transformational objectives of the company and Eskom as a state-owned entity needs to make
sure that it accelerates transformation. | indicated to him that it's always been a strategy of the board that we will obviously drive
transformation in the company and it has been the case for a while. He indicated to me that there are suppliers currently that are
complaining that Eskem, black suppliers that are complaining that Eskom is not providing them with contracts and they would like to
meet and just lay their complaints. | indicated to him that I no longer chair the procurement committee - we do have a Chief
Procurement Officer and | believe that those issues should be directed there however | do not have issues dealing with people and
directing them to the right levels. He then said to me that be would make arrangements for me to meet the suppliers that were
complaining - when | met the supplier it was Salim Essa and when | asked him what company he works for he did not divuige the
company, he said there are various companies that have been trying to do business with Eskom and they were turned back. He in fact
complained about my predecessors that they always went for white companies and he said in their case they had seen results and
they always work with McKinsey, that's what he said to me. So when | met him for the second time | was being introduced to him then
by Collin Matjila, that'’s when | realised | have met him before.

Adv Vanara: The meeting in April of the board, which was not happy with your financial sustainability plan, where suggestion for an
external service provider to assist you with the plan came about - had it ever served before the then Minister for his or her
consideration?

Ms Molefe: It was, remember at that time we were going through a transition, we had, I think at that time Minister Lynne Brown was
being appointed as the Minister of Public Enterprises but my predecessors had previously presented strategies to the hoard which
then the board presented to the Minister of Public Enterprises which would have been Malusi Gigaba previously. So | guess the issue
was the transition into the new Minister that the board needed to appraise him of what was happening in terms of what was
happening from a financial sustainability but also what was happening with operational challenges as well.

Adv Vanara: 5o in your understanding, the individual, or individuals, were unhappy with your financial sustainability plan, was your
board?

He
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Ms Molefe: So the discussion was around is it robust enough, the chairman, Zola Tsotsi himself, said that he believes we need a more
robust plan and the Minister is not going to be happy if we cannat provide that plan in three months time so we need to go back and
look at what else needs to be done. There were rigarous debates in the board around what the challenges were and reélfh ﬂ1ink the
board was trying to apply its mind as well because you had various other members of the board other than Mr Tsotsi and Mr Matjila.

Adv Vanara: What was urgent about procuring these services?

Ms Molefe: The issue that we were faced with, and it's really about the urgency of procuring the services, but we had been saying for a
while that we had financial challenges, it was important for us to settle those issues because those issues had been going on for a
while since the MYPD3, the tariff determination application of 2012/2013 so it was important for us that we have an engagement with
government on how we move forward in terms of the funding requirements of the company. One of the challenges we had was that
we are obviously highly geared as a company for us to be able to go out on to the market to see borrowing, we obviously need to have
cost-reflective tariffs which would obviously back up our revenues so what was important was that, because we knew that we did not
have very good financial matrix, we needed support from government to understand what are some of the options that we have - are
we going to have equity or do we have additional guarantees from government so that we can go out to the market, is there any
possibility of any additional tariff adjustment so that we could be able to meet the operational requirements. And of course we have
quite a huge build programme which obviously was one of the reasons why we needed to make sure that we have the funding
needed.

Adv Vanara: The Monday meeting you left each other where Regiments was supposed to furnish you guys with a proposal - what
happens then?

Ms Molefe: They, after we left, they obviously said that we would put together a proposal on what it is they believe they can help us
with. In my discussion with Collin | said if it's an emergency you have to tell them to give to us in less than five days and, however,
= what happened is that they came back to us within 14 days, if | remember very well, because of the things | raised when they sent
C . their proposal, in fact they did not send the proposal, they sent a draft agreement of the, what the nature of the services they would
provide is, what the pricing and the terms would be and that was sent within 14 days. | then went and | actually wrote an email to Mr
Matjila because they sent me the agreement and I said to him that it is on this basis it does not constitute an emergency, they have
taken 14 days. In terms of our procurement process, if | recall we could request suppliers or service providers to give us responses
within 14 days on an urgent basis and therefore this did not constitute an emergency. He then, | sent him an email, and copied the
head of legal then, and | said | suggest the legal head give us his opinion on how we move on this matter - | then forwarded the
agreement to them. He then called me in the evening and reprimanded me for putting such messages on email and asked for a
meeting. We then had a meeting the following day and he felt that he was not being supparted, he had a mandate from the
shareholder and the board, there were certain things that need to happen urgently and we don’t have time to waste with our long-
winded procurement processes and | said to him as the CEO, or acting CEO, of the company, he was within his every right to go back
to the board and ask them to amend the delegation of authority if he felt that it was impeding on us to deliver on time. He then said
that he would do no such thing. | then gave him the agreement. After | had given him the agreement, legal looked at it, legal did not
make any major changes to it, they then printed it for signature. | then left it in his office for his signature as he indicated that he was
going to sign the agreement. After | had done that | remembered 1 had a meeting with my team, a strategic session at our Eskom
Academy of Learning, he called me and said to me | need to sign the agreement. | said to him | am not going to sign the agreement
based on our previous discussions. If he feels we need to do this work, having not followed process, he has to sign the agreement. He
then threatened to say he is going to bring a driver over to me so that | can sign the agreement - | said | will do no such thing. He
asked me to put it in writing and give my reasons why | would not sign the agreement. | did that, | put it in writing, and what | did is
that when | sent it back | sent it back to him as well as the chairman of the board as well as three other members of the committee of
the board who were chairman's of subcormmittee members -1 think if | recall it would have been the chairman of the investment
.. committee, it would have been the chairman of the social ethics and sustainability committee and | think the chairman of the audit
C committee. A couple of days later Mr Tsotsi then called a meeting based on the email | had sent wherein | provided why | was not
comfortable signing the Regiments deal because we had not followed process and in the meeting | got support from other board
members that because we had not followed process because when you looked at these agreement, the pricing terms was not
competitive, it would appear that we should have followed process and although this is urgent for the Minister, it appeared we would
not have defined clearly what the financial sustainability programme would constitute and would be part of the definition of an
emergency. The chairman of the board. if | remember vividly, was actually not happy with me as well - he said that we are busy
wasting time with long-winded procurement processes and heads are going to roll if the Minister does not receive the financial
sustainability plan in June,

Adv Vanara: just give us the name of the chair and the chairpersons of the various committees that served in the task team.

Ms Molefe: The chairman of the board was Mr Zola Tsotsi, the chairman of the investment committee, who served also as a member
of the task team, was Mr Mafika Mkhwanazi, the chairman of social ethics and sustainability was Dr Boni Mehlomakulu and the
chairman of the audit committee was Ms Bajabulile Luthuli.

Adv Vanara: As a finance director you must be familiar with the regulatory framework around procurement. Let me remind you, it is
the Constitution, Section 217, it is the PFMA, Treasury regulations and the policies of an institution - is that correct?

Ms Molefe; That is correct.

Adv Vanara: In your testimony you have referred to both the then chairperson, Mr Tsotsi, and the then acting CEO, Mr Matjila, as
people who have absolute disregard for the laws governing procuremeant processes - is that understanding correct?

Ms Molefe: | would say yes and one of the reasons for that is when | sought legal opinion from the head of legal, Ms Neo Lesela, on
the specific matter, she actually quoted section 217 in the memo that we, that | had presented indicating what the requirements of
section 217 are and under what circumstances could one be exempted from following section 217. That memo itself said, in my
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memo | quoted his legal opinion and | sent it through to Mr Tsotsi, Mr Matjila and the three board members that | mentioned and
because, having received that in writing, the chairman, Zola Tsotsi, indicated that we are wasting time with long-winded procurement
processes, suggest to me that he had no regard of those procurement regulations. i’

Adv Vanara: The proposal that you got from Regiments, you said there was a fee structure, how much were they going to charge
Eskom?

Ms Molefe: So maybe just to step back, in their proposed agreement, what they were proposing to do was a number of initiatives far
the company in terms of how we unlock cash on the balance sheet, such as the sale of non-core assets, the sale and lease back as a
possibility and how, one of the very big initiatives they had suggested was monetisation of coal contracts and they had made certain
assumptions about what the value of the coal contracts that we have as Eskom was, they had made certain assumptions around what
the expected tonnes of coal would be required over the next 50 years and therefore came to the conclusion that the present value of
those contracts was really essentially undervalued and they believed that we could work with one of the financial services providers,
through themselves, to actually seek funding through those contracts and we were opposed to that because, first of all, the contracts
do not necessarity belang to Eskom, it's a contract between ourselves and coal miners - that's the first thing. The second thing is that
we could not attest to the assumptions that they had made in terms of the price of coal, the current price of coal, and what the future
price of coal would be and also what the volumes that Eskom would require in the future. When we looked at it with the primary
energy department we felt that it did not make sense. They had suggested that out of that we would probably save the company R10
billion and their fee structure was on a escalating basis such that, even if they were able to, though it was a risk-based fee structure,
they were quite confident that they would be able to save us R10 billion and the fees that they would obviously charge would be up to
250 basis points which, when we looked at it, was quite substantial and close to about R500 miillion if my calculation is correct.

Adv Vanara: | just want us to conclude on this agreement or this proposal, where does it end? What transpires of it? Do you eventually
get to approve that they render this service and, if so, who authorises that you could enter into agreement with Regiments?

-"-\.
C_ Ms Molefe: What we did is that in the end we did not, the board did not, authorise the agreement, after | had sent the memo to them,

~ They however said that we need to do a high level desk top exercise to understand whether the initiatives they were presenting to us,
that Regiments was presenting to us, were viable or not. So a high level desk top exercise was done on the basis that we had run out
of time, the Minister was asking for a plan in a few weeks time and we had not even done that other than the plan that | had prepared
with my finance team and therefore the board felt that we could probably do a high level desk top exercise which actually cost us
about RBOD 000. | then insisted that the board should actually approve that based on the fact that we had not gone through a
commercial process on the basis that if that's how the board felt, it's urgent, it's understandable, | still need a mandate in writing. So
we then prepared the document and the board was happy to approve that on the basis that, let’s do a high level desk top exercise and
understand what are these initiatives because it could be that they are coming up with initiatives that we have no explored previously
and could benefit us.

Adv Vanara: As a finance director, having done the desktop, or allowed them to do this desktop exercise, you sat with a product that
had come from Regiments, what value, if any, was that result to Eskom?

Ms Molefe: | would say very little. The reason for that is that they would have to show us how this initiative would work in practical
terms. We went through, | think if | recall there must have been 10 or 15 initiatives that they put on the table. Just a number of them
we said were not viable and they would not be unlockable, one of them being the coal contract monetisation. Some of them, such as
the sale and lease back, we had already explored in the past and therefore felt we could not continue with them. Others we were
already doing because, even before my time | indicated my predecessor had started a process of looking at what initiatives could we
do to unlock cash on the batance sheet and on recommendations that had been done previously, some of the initiatives that they had
suggested were already in progress by the team in finance. So there were was very little that we took over from them - it was really an

C“. issue of, let's confirm whether we're not missing anything, let's make sure that everything that has been presented here and if | recall

~" back, | probably don’t remember everything, but there was probably one or two that we probably overlooked but you had to take it

through a process to see if its implementable or not and practical for business to do. So the high level desktop exercise was really just
a high level initiative -for each one of those you actually had to unpack them within the business and cbviously do a risk assessment
of each one of them and see if they could be done or not. At the end, after that had been done, we found very little could be done
from what they proposed.

Adv Vanara: My second last question relates to the New Age deal - | think there's evidence before the Committee, and | wouldn't want
to burden you further with evidence that is before the Committee, you did not sign the New Age deal, you refused - | want you to just
assist the Committee in understanding why you wouldn't sign that deal. Secondly, I'd like you to take the Committee through how the
board dealt with Gobodo Report.

Ms Molefe: In terms of the New Age deal, it was under the ambit of our corporate affairs department led by an employee who
reported to Erica Johnson. When the matter came to their attention they obviously had to look at whether we had budget for that or
not, whether there was a need in the company to do such a deal. They had a direct discussion with me to say we've been asked to do
this, we think we don't have budget for this and one of the problems is that we did not have a palicy in the past on this matter - we
were in the process of drafting a policy for the board to approve so that we could decide from a sponsorship and others perspective
what it is that the company could do and not do. When we looked at the budget, we found that we had very little budget. In fact we
had cut budget quite extensively and probably had, if | recall, R12 million left of the budget for the year and thereafter decided that we
would not do any more sponsorship given the financial challenges that the company was going through. We then agreed on that basis
with Erica Johnson, as my colleague, and that's where | left it. The next time | saw it was where | was sent an email with the contract
when it had already been signed and it had been signed by Mr Matjila himself and it had been witnessed by two of our executives and
in fact it had already been signed on the other side by the third party, the TNA officials. So when | then received it, | sent an email, a
response to them to say we, I'm not sure if you're aware that Mr Matjila cannot sign the contract of R43 million on his own because
what happened was that it should have gone through a process of approval as the Chief Executive, obviously he was acting and |
copied Mr Matjila on the matter to say that | think you have advised him that in terms of our delegation of authority, he does not have
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the delegation to sign this contract. Mr Matjila then called me to say I'm aware of what | have signed, | have a mandate, the same story
that he told me with Regiments Capital and [ said to him look, you do not have the delegation of authority as the chief executive to
sign a contract of this size - my suggestion is that we present this to the board so that the board can decide whether th&/Zﬁt to
ratify the contract or not. He said to me that he is not going to do anything like that. | then spoke to our legal counsel at the time, Mr
Mohamed Adam, regarding it and he had informed that he was aware of it, he had been pushing back on it simply also because the
contract was signed in such a way that it had no exit clause - it was a three year contract for R43 million with no exit clause so he was
concerned about the legal implication for Eskom as well and he already had a discussion with the chairperson of the audit committee
on the matter. On the same day | happened to have a meeting with the chairperson of the investment committee, Mr Mkhwanazi, he
did not sit in the audit committee, if | recall, but he did indicate that he's aware of it and the bard will be starting an investigation and
has requested that the company secretary consult with Gobodo forensic investigation to start the investigation on the matter. The
matter was investigated and during that time we were also preparing for our half year interim results and our auditors were Sizwe
Ntsaluba Gobodo so obviously the Gobodo forensic report indicated that there was obviously wrong doing on the pan of Mr Matjila,
when they look at our procurement processes he should not have signed a contract of this nature on his own without taking it
through the proper governance structures, They then started to seek legal action on the matter and by the time that happened I think
Mr Matjila obviously stepped down as the acting CEO and Mr Matona came in and he obviously reverted, Mr Matjila reverted to being
a board member. So the legal opinion, if | recall, indicated that, gave some options to the board, in terms of what they could do,
because Mr Matjila was no fonger a member of the executive committee there was very little recourse in terms of disciplinary
measures and therefore they needed to explore whether they wanted to take criminal charges against him or whether they wanted to
claim the amount that had been procured with TNA or even, and also report the matter to the Minister. I'm aware that the chairman
of the audit committee tried on several occasions to engage with the Minister of Public Enterprises but 'm not sure what transpired
after that - it was a matter that the board was seized with many times in terms of reporting it to the board. To my knowledge she said
that all attempts with the Minister had failed, that's all that she said. Our auditors at the time when they picked up that there was a
material irregularity by one of the executives or by an accounting authority, they felt that they need to put a matter of emphasis
T, statement in their audit report that they were preparing for the financial statements. What was important for this financial statement

(:.. was that we needed them for our prospectors and due diligence that we needed to do for us to be able to go and raise international
bond overseas and this was around October. So it was very important that the board sign up on the financial statements, we would
obvicusly then have a public announcement on the results and then we would go out to the international market to raise funding, The
board then decided that they would take the advice of the internal auditors that obviously as the board they would like to make sure
that the right things is done and they had been seized with the matter of how do they deal with this material irregularity. So they did
put measures in place, it was approved by the board and in fact 8 meeting was called to approve the financial statements with this
matter of emphasis statemnent. However what happened on the day of the committee, which was a few days before the results
announcement, Mr Zola Tsotsi called me to say that he is going to cancel the meeting, the meeting can no longer happen and | asked
him why because he knows that we need to go out to sign this results so that we can go out to the market, he said it's because of
pressure from outside but he did not divulge what pressure that was. | then called all the board members and explained to them how
important it was that they signed off on these financials befare the results announcement because we cannot have the results
announcement if the auditors had not signed off and therefore they must approve the financials. So the board members aligned with
my thinking, they supported me and they said they would continue to have a board meeting without Mr Zola Tsotsi. The meeting did
take place, without Mr Zola Tsotsi, the board then decided they would select an alternative chairperson at the meeting, which they did,
and the financial statements were then approved by the board at the time however what happened is that | think, in terms of how the
meeting was convened, after Mr Zola Tsotsi had cancelled the meeting - remember that he had convened the meeting as the
chairperson of the board but then he called me to say that he is going to cancet the meeting and he did cancel the meeting but the
board then decided that they would continue with the meeting. Unfortunately there was a technicality from a process perspective in
terms of how the second meeting was called and it would appear that that meeting was null and void and therefore Mr Zola Tsotsi
called me to inform me that the meeting that we had to approve the financials was null and void and that he was having a discussion

C with the Minister on the results announcement, the results announcement would be cancelled but he was not aware that | was having
a meeting with the Minister myself at the time and he wasn't at the meeting. 5o ) then called the board members, | said look this is
what has happened, the board then decided no we will meet tonight, which was on a Monday, and they did approve the financials. So
essentially that took place.

Adv Vanara: Can you just give us, you mentioned two dates where the first was the technically invalid meeting, where Mr Tsotsi was
not there, then there was a second meeting which was the successful meeting where the statements, the annual financial statements,
were adopted - can you give us those dates pleasa?

Ms Molefe: So the first meeting, if | recall, was around the end of November, forgive me if | don't remember exactly the date and the
results announcement was | think around the Sth of December. So the first meeting with the board members, which was a special
board meeting to approve the results with a revised audit opinion, was on a Sunday so that would have been around the 3rd or 2nd of
December. The following meeting would have taken place on Monday in the evening which was a day before the results
announcement so it was probably around the 4th. I'm not sure of the results announcement was the 4th of 5th of December.

Adv Vanara: There will be minutes of board which would assist us with the dates.
Ms Molefe: There will be.

Adv Vanara: Just one last thing, you paint a picture of Mr Tsotsi as somebody who abuses the law. When it suits what he wants to do,
he uses the law. When the law does not suit what he wants to do, including the Constitution which is the highest law in the land, he
utterly disregards that - is my observation of that accurate?

Ms Molefe: So I really don't want to speculate but my sense of what really transpired was that he was under pressure particularly
when I asked him why he wants to cancel the board meeting to sign off the financials, he indicated that he was under pressure from
people outside. So | would say that it was probably because of pressure. | cannot really comment on whether it is in his nature to be
able to you know abdicate the law,
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Adv Vanara: You were suspended, finally left Eskom - can you take the Committee through that and that is my last question. Thank
you.

Ms Molefe: | was suspended on the 11th of March alongside three other executives. When we were suspended the boar!l %ﬂ had two
meetings - the first meeting was an the 9th of March. I wish to indicate at this point, it was a new board, the board that had been
deliberating on matters that | have just presented now to the Committee, had left in December 2014 with the exception of Mr Zola
Tsotsi and the exception of Ms Chwayita Mabude, those were the only members that came back and the rest of the board members
were new to the board of Eskom. When we were suspended there was supposed to be a meeting on the 26th of February which
would have been the first board sitting, formal board sitting, and essentially the board, that board meeting was very important for us
as well because we had just concluded our business plan which in terms of regulation also needed to be approved from a PFMA
perspective because we were submitting our funding plan and as well as the borrowing programme so that was important for us.
However that meeting, without any reason, was cancelled. We then had the next meeting called, if | recall so by SMS, on the night
before on the 8th to say there’s an urgent meeting that has been called by the chairman and we had been asked to convene on the
9th of March. That meeting was then a special meeting where Mr Zola Tsotsi informed the committee that he had been requested to
do an investigation into the state of affairs of Eskorn specifically the financial challenges, the operational challenges, the delay in the
build programme and any other matters that the board or the Minister was uncomfortable with. The board then felt that they have
Jjust stepped in, they are aware that the executive management is dealing with quite a number of things, they do not support this
investigation, it is only going to take time of the executive members when they should be dealing with day to day affairs. They then
requested Mr Tsotsi call the Minister and come and explain why it was impartant to have this inquiry, which was what it was called.
The meeting was then adjourned shortly thereafter and we would be informed an when the next meeting would be. The next time we
were called by SMS again at night it was on the 10th of March where we were called to a meeting the following day to say that the
Minister may be coming to the meeting. We started the meeting with Mr Matona just giving his account of his 150-day plan essentially
and shortly thereafter the Minister of Public Enterprises joined the meeting and after she joined the meeting obviously raised issues
around the bugs that were in the boardroom, there was a lot of leakages in the media and he's been asking Mr Matuna to deal with
those matters and he's not happy that they were not being dealt with decisively. We were then asked to recuse ourselves after that, it
must have been after 30 minutes, around 10 o'clock in the morning, and the next time we were called in was later in the afternoon. Mr
Matuna was called first and he was then told that he would be suspended and | then was called after him and | was informed that |
would be suspended. | was actually issued with a letter of suspension that indicated that Eskom has decided to do, the board of
Eskom has on instruction of the Minister, had decided to do an inquiry into the state of affairs and because I'm the executive that is
responsible for one of the matters that would be investigated, ¥m being asked to step aside so that | do not interfere with the
investigation process. What was interesting haowever was that they did say we had done nothing however should we not provide our
laptop devices and so forth, further disciplinary measures would be taken against us. 5o it was quite confusing at that time to say that
we have not done anything wrong, you're asking us to step aside however there would be further disciplinary measures against us for
not complying. So we then signed the letters, it was then very clear on the following day when Mr Tsotsi was on the news that there
was an inquiry. We were informed the inquiry would take three months but two months into the suspensions we had still not heard
from the board on whether the inquiry had started, what were the terms of reference because we were informed that we should be,
we would actually be called to testify into the inquiry so | think one can understand we needed to know, we two months into the
process, the inquiry hasn't started, you said to us we would be called back in three months time but we haven't started. Shortly
thereafter | started engaging my lawyers, | started asking questions around what are the terms of reference of these inquiry, when do
we expect to be called and | was getting responses intermittently and | kept on writing to them. Eventually they called me to have a
discussion with me around an amicable exit from the organisation. In that view they felt that we probably had reached a point where
we could no longer be able to work together considering the fact that the investigation would also take some time so it was probably
best for us to part ways and that | continued my career. And that's what essentially happened.

Discussion

Dr Z Luyenge (ANC) appreciated the testimony. He asked Ms Molefe when she realised the directives or communication between the
acting Group Chief Executive and the board were in any way unscrupulous. What was the general norm or what was the normal
communication channel between the board and management? With the meeting of the 8th convened by Mr Tsotsi through SMS
outlining the inquiry 10 be held, he wanted to know when Ms Molefe became unsettled by such an investigation. Who was meant to be
the champion of this investigation - management or the board?

He asked if it was normal to get suspended in a meeting or if it was something open far dialogue. Was the Minister part of the
meeting that resolved the suspension? If this was the case, would this be normal or appropriate? He asked Ms Molefe if she made any
appeal or communicated with the Department pertaining to the suspension before the lawyers were engaged. If so, was the response
satisfactory for Ms Molefe?

Ms Molefe replid that since the board came in, there were always questions and suspiciousness about what the board was coming to
do especially given how the previous board was removed. For a while there was an element of mistrust between board and executives
- the board probably felt it was informed management should step up or it was uncomfortable with how things were done, On the
other hand, management did not understand what the issue was. Less than two years into his role, the new chief executive requested
a strategy review of the company Lo ensure the company was turned around. The strategy review process was a thorough one and
management was ready for implementation. This was haited because the new board felt it needed to socialise itself with what
management was doing - this caused some discomfort on the side of the executives. For almost five months the strategy could not be
implemented because the board was new and needed to familiarise itself with what was being done and go through new approvals.
One of the perceptions was that executives were resisting transformation - she always provided assurance that there were plans in
place and an enterprise supply development programme in place to ensure transformation was taken seriously, Board and
management questioned each other’s intentions - it was that kind of relationship for a while. The various resignations took her by
surprise such as that of Mr Dames - she questioned what was going on and left her unsettled especially as no one was talking. The
executives themselves probably did not know who to trust or speak to - it was becoming toxic at some point because of this. There
was little talking of the “soft health” issues in the organisation and this created much tension between the board and the executives

and among the executives themselves.
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Dr Luyenge, having gane through the academic qualifications of Ms Molefe, especially public administration background, noted that
one of the principles of public administration was a politically accredited dichotomy that required the doctrine and phenomenon of
working together - he asked if Ms Molefe thought that existed in Eskom.

Ms Molefe responded that Eskom had a number of challenges - she was always mindfu! of this and there were initiatives for everyone
to work together for the good of the company. There could be personality issues, trust issues etc but it was important to understand
why this was the case. the chairman and the CEO at the time initiated interventions to assist the board and EXCO at the time to go
through same of the issues creating tension and how to then move forward - these sessions were professionally facilitated. There
were issues but efforts were made which did result in change in management and the board.

Ms N Mazzone (DA) thanked Ms Molefe for being present today. She thought that fundamentally there was a bigger problem at play
than just the suspension - it seemed from the testimony of Ms Molefe that there were inherent and pre-existing problems that were
simply exasperated by the fact that Ms Molefe had a problem with signing contracts that were not, in her opinion, procedurally and
legally sound. It seemed there was a behavioural pattern at Eskom that if someone did not like the way something was done, there
was a way to push the matter forward.

She asked Ms Molefe if there was such a culture of not adhering to strict and correct corporate management at the Eskom board.
There is agreement that bureaucratic processes can be long-winded but in many instances these processes were long-winded for a
reason especially when dealing with public funds, as Eskom was. She was of the opinion that Ms Molefe did the right thing by not
signing something she was uncomfortable with - the backlash against Ms Molefe was because people realised that what she was
doing was correct and the things others were seeking to do was incorrect. She asked at what point, if any, did Ms Molefe write to a
Minister, perhaps someone in an administrative position in government, to warn anyone outside the Eskom ambit that things were
happening that she felt were unsound for the company as well as procedurally incorrect.

She was most concerned to hear about Chiefs of Staff of Ministers getting involved in the administration of state-owned entities - a
Chief of Staff is a very political appointment and it is made for a reason but they should not be invalved in the running of state-owned
entities. She asked Ms Molefe to elaborate on her meeting with Mr Essa and describe if she was uncomfortable, thought it was a
normal practice, if she was concerned that a Minister's Chief of Staff had asked her to meet someone. She was surprised that Mr Essa
would not tell Ms Molefe who he represented - she found this very strange as it was unusual behaviour and sounded like a conspiracy
theory one would see on TV. A sound witness had told the Committee that there was enough internal capacity in Eskom not to require
the services of either Regiments or Trillian, and certainly not McKinsey, and value for money would not be given to the company by
acquiring the services of these agencies - she asked the opinion of Ms Molefe on this as someone, who was experienced in the field of
financial management and public administration, if she thought internal capacity in Eskom would have sufficed.

Ms Mazzone was greatly worried by the rapid change in the board of Eskom - she was also not the first witness to point this out to the
Committee. When the rapid change happened, the modus operandi of the business went in a certain direction. Ms Molefe was called
into a completely new board that had been overhauled, virtually overnight, institutional knowledge lost, a new set of ears, not well
versed on what was going on with Eskom at the time, and very shortly thereafter, Ms Molefe was suspended - did she think there was
a bad intent requiring the massive and rapid change in the board? She then asked Ms Molefe what date she met with the Minister's
Chief of Staff and Mr Essa - this was important for connecting the dots. It was highly irregular for a company of the size and
importance of Eskom to send out SMSs during the night calling for meetings because Minister's were due to attend - this was not
correct corporate governance. No company the size of Eskom anywhere in the world would be allowed to be run like this. Which
Minister called for "heads to roll? It was disturbing for a Minister or CEO to make such a threat - on what basis would heads roll?

The suspension of Ms Molefe was not executed in the correct fashion and did not follow the rules of a company the size of Eskom
especially given the position of Ms Molefe - did she feel threatened or concerned which explained why the matter was not pursued
further? She sought more information on the suspension and how Ms Motefe felt about it. Since the suspension and knowledge of
testifying before the Committee, had Ms Molefe been threatened in any way by any existing member of Eskom in any way or a
previous member of Eskom? Had contact been made by Mr Essa? She asked if Ms Molefe, in her employ or now, had been contacted,
or had any contact with any of the Gupta family, any of the Zuma family or any other Minister of government.

Ms Molefe addressed the matter of her suspension by saying it was a difficult one because to a large extent she would be speculating
- she had been informed by people in various areas that there was news out there that some of the executives were going to be
suspended because they were not playing ball or did not understand the mandate. When she thought about what she had done to
warrant suspension, she knew exactly what she had said no to. A couple of days before the suspension she was tipped off about the
board meeting which would result in suspension. Because it was a rumour she had no factual evidence and ignored it. She
remembered vividly that the day before the suspension there was a strategic session of the finance team and one of the team
members told her in a panic that she had been called by Matshela Koko to come to Melrose Arch and she asked her why she did not
g0 - the answer was hat she did not know what was going on at Melrose Arch but the finance team had work to do and if he wanted
someone at Melrose Arch he must phone her and explain this to her, The following day she found out that the four people who would
act in place of the suspended executives were called to Melrose Arch.

She was informed that she was being suspended because of financial challenges however external people knew about the
suspensions beforehand because they were not playing ball in terms of what some of the board members wanted. She highlighted
that in the board Mr Tsotsi chaired and with the TNA matter, the audit committee decided to investigate it and this really created
tension in the board among the members particularly between the chairman and members of the investment and audit committees -
it was clear the board was divided because some were trying to do the right thing while others were obviously doing something else,
There were good board members in the board that left in December 2014 where one would have expected some members to remain
for continuity - she did not know why only two members remained. She did not know the mandate of the new board - they had not
had a single full board sitting, other than subcommittee meetings regarding investments audit committee approvals. The first meeting
the new board had with them was to suspend them because of an inquiry into the state of affairs when in fact in the first meeti e
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majority of the board had said no to that without first hearing from the Minister. In the second meeting two days later, the board
unanimously, if Ms Molefe recalled very well, maybe with the exception of one or two members, sat in the meeting announcing her
suspension. She looked at each member in the eye.

Ms Molefe did not know what transpired in the meeting with the Minister because she was asked to recuse herself before being called
back in the meeting much later in the day. The investigation was done by the board and not by management - an independent
investigator and consultant would be assisting. This ended up being Denton's - those suspended were never calied to testify despite
being told 50. She did consider legal action - in the previous board chaired by Mr Tsotsi, there were good members in the board which
management could always speak to hence the TNA matter being investigated and the Regiments deal not being signed. It was
interesting that the good board members were removed. She did not know the new hoard or where the members came from other
than Mr Pat Naidoo who was an ex-employee of Eskom. The Minister was there but she did not know if the Minister instructed the
suspensions or instructed the conduction of the inquiry. Ms Molefe was of the apinion that she was suspended because she said did
not sign many things asked of her.
In terms of value from consultants, Eskem had used consultants for a number of years and it depended on what they were used for -
as a utility, some of the best practice for Eskom resided with its global peers. Because the performance of the company had
deteriorated, the company needed to look at what it could do differently which other utilities, of its size and magnitude, were doing.
This was why advisory services or consulting firms would be requested, to look at best practice. This was however subject to abuse - a
department was then created to look at investments. Each and every request for consulting services would go through this
department to be rigorously scrutinised to ensure value - if this was not established, it would not be approved. She could not say
what happened with this process after she left. She was aware the general manager of the department had since left so it was
possible this process was not really followed with discipline. In terms of ensuring the company was financially sustainable, her
predecessor took steps to look at what levers could be pulled to ensure the company was financially sustainable - given the size,
magnitude and materiality of the financial matters being dealt with, it was important to get credible assistance - Regiments was asked
—. it had done such work before and had the capacity. It said it used McKinsey - she was not aware McKinsey had a financial services

C., department.

The meeting she had with the Minister's Chief of Staff was portrayed as an introductory meeting where challenges with ways of
working with predecessors were outlined and to ensure she had the support she required. There were challenges with suppliers
complaining Eskom did not give them work. In the 15-minute meeting with Mr Essa, he said he worked with various black-owned
companies who complained. He also said he worked with McKinsey and could assist. The Chief of Staff asked for repeated meetings
but she refused and requested Mr Tsotsi talk with the Chief of Staff to stop harassing her.

Mr T Rawula (EFF) noted the Committee was conducting the inquiry under prima facie public allegations that the Guptas have
captured, exerted pressure and were looting Eskom by using politicians and executive managers. Ms Molefe stated that she thought
Mr Tsotsi and Mr Matjila were under serious pressure, particularly Mr Tsotsi. Yesterday the Committee received evidence and a report
that R1.2 million was given for a breakfast show to be hosted by the New Age - a Gupta-led newspaper. The person that provided that
evidence indicated that this decision was taken by Mr Matjila and that executives were under pressure to find rationale to cook the
books - he asked Ms Maolefe to speak to this because at this time she was the financial director. How did hosting a breakfast enhance
the business of Eskom as a power utility?

He wanted to believe that Eskom had a vetting process linked to procurement - he asked Ms Malefe to talk to the portfolio of
evidence that was linked to the vetting of Regiments and whether the company had capacity or not. It was funny that Mr Essa
complained as a supplier that he was not getting work from Eskom but he refused to divulge the name of the company he
represented as a complainant - at some point this should have raised alarms with Ms Molefe as a custodian of the finances of Eskom.
More detail was needed on the divergence between Ms Molefe and Mr Tsotsi and Mr Matjila regarding the contract - this answer
should be tied to the question on vetting. He was also interested in the legal opinion sought by Ms Molefe when she was put under
pressure. When Mr Tsotsi said "heads would roll”, was he in fact referring to the suspension of Ms Molefe and Mr Matona? The dates
of when this was said and the suspension should be provided so that Members could draw synergy between the statement of "heads
rolling” and the irritation of the board. He was interested in the involvement of the Minister - would Ms Molefe say she was
suspended by the board or the Minister? Or was the beard instructed to carry out the suspension by the Minister? Who produced the
financial sustainability plan that was said to not have been robust enough by the board? What were the expected terms of reference
for the plan to be determined robust? This morning the Member received a call from learner's from Eskom who were engaged as
apprentices who were told that if they passed their trade test, they would be absorbed as artisans - almost all passed the test but
Eskom reneged and subjected the learners to an internship of one year. They were told that Eskom did not have money. Because this
was at the time Ms Molefe was financial director, he asked her if this was a result of the money looted fram Eskom and its dire state.

O

Ms Molefe answered that with the learnerships or any other employee course, there would need to be budget. Human Resources
would look at what was required from each business unit and whether the learners could be permanently absorbed - this was done
before looking at budget. She could not comment on what happened in this case. She remembered there being quite a few targets
but that financial prioritisation was also done. Budget was allocated to the learnership programme although it was said not every
learner who could be accommodated. A finance director would need to balance the fiduciary responsibilities in terms of spending
maney the company did not have - a process of prioritisation did take place in terms of what money could and could not be spent on
and this was not unique to the learnership programme.

After the board said the financial plan was not robust enough, the team continued to work on the plan and did not wait for the
proposal for Regiments. There was capacity in Eskom to deal with the matter - there was a very good Group Treasurer with extensive
experience in the field, many years experience in the company and highly qualified and regarded in the country as a Treasurer. There
was also a very good Group Financial Controller and Economic and Financial Regulator that helped put together the price
determination. This team put together the financial plan after Mr Tsotsi put together an emergency task team to look at these
matters. The aim was to put the financial plan in place, accelerate what needs to be done with the build programme and then to
continue with generation sustainability - this was the terms of reference for the task team. Various solutions were looked at in terms
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of what Eskom could do internally to reduce cost over a three to five year period with strict savings by looking at some of the contracts
and budget reprioritisation - the consulting budget was cut. Treasury regulations on austerity measures were followed as every cent
counted - it was important to not just approach government to increase equity or increase the cost of electricity. The pl s
presented to Public Enterprises, the Finance Ministry and other key stakeholders - this culminated in the R23 billion equity injection to
Eskom around October 2014 and an adjustment for the tariff increase by an additional 5% above the 8% deterrnined on condition that
the company continued with austerity measures. It is important to highlight that Eskom was doing these things on its own even
though there was an attempt to get external service providers to assist with balance sheet optimisation - eventually the plan was
submitted to government and approved.

There was a delegation of authority approved by the board - it was clear on levels of authority and what the different executives and
officers could approve. There was also a detailed procurement policy which aligned with the delegation of authority. There were
structures and processes for approval commitiees so that no one person could sign if there was no delegation to do so. There was
always an attempt to do things outside procurement policy - EXCO and the board did not see every transaction as some were at lower
level committees. Matiers were picked up during audits or when employees blow the whistle on contacts they felt uncomfortable
with.

Mr Tsotsi said that “heads would roll” if the Minister said the financial sustainability plan was not ready in time.

Ms Molefe was not aware of a R1.2 million contract - the TNA contract was R43 million over three years, There was budget for
sponsorship - this was controlled by the corporate affairs department. Her understanding was that there was budget for the year, for
about R14 million but policy approval would need to take place before any further sponsorships could be signed. R12 million was
initially requested for the year but this turned into R43 million for a three year period with no exit clause - this was her understanding,
Ms Molefe did not sign the contract and she brought to the attention of the chairpersons of the investment and audit committees
before being investigated.

». The legal opinion highlighted Section 217 of the Constitution which spoke to procurement of goods and services in state-owned
enterprises i.e, fair, transparent etc. The opinion said where there were cases of exception and deviation; this needed to be shown as
procedurally fair to do so. Her opinion was was, given the facts on the table, she did not believe the Regiments matter was being
handled fairky in terms of procedure.

Mr S Swart (ACDP) thanked the witness for the helpful information provided today. He asked if Ms Molefe had read the Denton Report
at all,

Ms Molefe said that she had started but decided not to conclude it.

Mr Swart appreciated that load shedding was in the tenure of Ms Molefe along with massive increase in the diesel contracts ~while
austerity and cutting costs were emphasised, there were many questions around the diesel contracts. Information was needed on
these contracts where there were questions on procurement involving billions of Rand. This could also be supplemented to the
Committee in writing,

Ms Molefe replied that a rigorous procurement process was followed for diesel contracts. Two suppliers were shortlisted and
awarded five-year contracts, if she remembered correctly. The challenge was with emergency situations where the volume from the
two shortlisted bidders was not sufficient. Smaller suppliers on a short term, emergency basis was arranged in order to avert load
shedding. Diesel was costly, there were logistical issues due to the volume required and premiums were paid over and above the
tontract - each one served before the board tender committee - usage of diesel was the last resort because it was so expensive.

Mr Swart noted the Denton Report raised many issues with the diesel contracts and this was something for the Committee to look at -
it would be helpful if additional information could be provided to the Committee. Was Ms Molefe aware of any tension in the board

C Y itself when Mr Matjila was appointed acting CEO? It is understood from the academic’s report that there was dissatisfaction that a

board member was appointed in an acting capacity.

Ms Molefe knew that Mr Matjila was not first preference at the time - according to her knowledge, Dr Steve Lennon was going to be
the acting CEO. she could not say why this changed and if some board members were uncomfortable with the appointment of Mr
Matjila.

Mr Swart asked Ms Molefe if she was aware that there was evidence before the Committee that the Minister Gigaba was instrumental
in the appointment. There was also documentation before the Committee that showed Mr Essa forwarded Mr Matjila's CV to Mr Tony

Gupta and Mr Duduzane Zuma. Looking at the appointment of Mr Matjila, one linked the dots i.e. the urgency to finalise Gupta-owned
The New Age breakfasts, urgency to finalise the Regiments contract etc - did Ms Molefe think about this?

Ms Molefe found it difficult to comment because she was not privy to the board meetings where Mr Matjila was appointed or the
decisions of the Minister on the board members. Through the new CEQ, Mr Matona, she knew he was under pressure to appoint Mr
Matjila as an executive in the company. She knew the board members that resigned in December 2014 resisted this because they felt
due process must be followed and so Mr Matjila should apply like everyone else if he wanted to be appointed.

Mr Swart asked if she thought it was normal for CEOs to be involved in procurement processes. One can now understand, when the
dots were connected, why Mr Matjila was appointed - it is fair to assume this was to pursue the business interests of the people that
appointed him,

Ms Molefe said that in terms of Eskom processes, CEOs of the company do not sit in neither EXCQ procurement committees nor the
board tender committee - this was unusual.

Mr Swart said Ms Molefe quite rightly stood up against what was happening as financial director and her fiduciary duties. It paints a
picture of certain companies and people benefiting by contracts. Did the change in the board, purge of goad board members and
suspension of executives standing up against contracts going against process, play into the narrative of certain people playing to the
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interests of others?

Ms Molefe agreed especially when the chain of events was looked at and how board members, which stood up for the Qaatters.
were all removed. One questioned this motive. She had no dealings whatsoever with any of the new board members. It was only
when one looked back at the chain of events and heard what was in the media, by connecting the dots, it was realised there was
something bigger at play than one originally thought.

Mr E Marais (DA) sought elaboration on the procurement of the steam generator at Koeberg.

Ms Molefe said procurement of the steam generator project started before her time under the then CEQ Mr Dames. She recalled that
at some point the process had to stop because the Minister wanted to ensure the right thing was being done. The project continued
when she joined as chairman of EXCO procurement. When she joined in 2012/13, the management team at Koeberg were looking at
putting a new tender process in place. The important matter was the outage of 2018 and to accelerate the process. EXCO
procurement recommended two lots were awarded to two suppliers - EXCO would then make a recommendation to the board to
approve but the board was uncomfortable with the recommendation made. The board decided to appoint an independent
international consultant that understood the nuclear environment to ensure there was an unfettered opinion on the project - this was
fair if the board felt it needed to do this. A lead negotiator was also appointed to work with the team in Koeberg. At some point she
stopped down as chairman of the committee but continued to serve as a member. It was difficult to remember some of the facts
because this was a while ago but essentially the international consultant reported directly to the board tender committee, The board
was Clear that the project should go to one supplier given challenges with multiple suppliers experienced in the past - this was fair.
The EXCO procurement committee was not privy to these board meetings with the international advisers when the committee was
expected to make recommendations to the board - this was a glaring gap and created tension.

Mr Marais asked Ms Molefe if she, in her position as financial director, at any stage, or prior to the position, had any direct interaction
with Minister Gigaba or Minister Brown.

! Ms Molefe said there was always interaction with Ministers when presentations were made to them. EXCO members met with the

Minister in various forums or if the Minister wanted to address the board in a strategic session - this was the nature of the interaction.
When she became financial director, Minister Gigaba was on his way out. She had several engagements with Minister Brown together
with the acting CEO and other executives to present the financial plan and other technical strategies to transform the company - that
was the nature of the engagements which took place.

Mr Marais asked if Ms Molefe, for the record, concurred The New Age breakfast deal was absurd, there was no value for money, no
budget and that this was the main reason why she refused to sign the contract.

Ms Molefe replied that it depended on what the sponsorship was used for - strategic importance to the company was assessed i.e.
what was the breakfast about. If the breakfast spoke to the public about matters of energy, this was not necessarily wrong. The issue
was with the quantum and the process followed in putting the contract together especially the fact that there was no exit clause for a
R43 million contract when the company did not have money.

Mr Marais found it ctear that Mr Matjila knew he did not have a mandate to sign a contract for R43 million - was there any charge laid
against him for overstepping his boundaries?

Ms Molefe said that the challenge was, by the time the board had stepped out in December 2014, they were dealing with the matter,
putting recommendations in place after having received a legal opinion around what action could be taken following the investigation.
Unfortunately this did not happen because the board was rotated. The rotated board decided to ratify the contract in March 2015,

Mr Marais asked if Mr Matona, in his period, did anything abourt this.
Ms Molefe pointed out that by that time the matter was with the board. The board was then rotated and the new board ratified it.

Mr R Tseli (ANC) noted that Ms Molefe indicated the financial challenges started when the 2012/13 proposed tariff increase was not
accepted - what was the suggested increase? He asked if Ms Molefe thought the financial sustainability plan was sufficient to take
Eskom out of these challenges to the extent that an external service provider was not necessarily needed. Were the services of
Regiments/McKinsey costed in such a way that one knew how much was needed per service? Did Ms Molefe have a problem with the
desktop high level plan commissioned? He then asked Ms Molefe if she challenged her suspension and, if so, what happened.

Ms Molefe responded that Eskom applied for a 16% tariff increase over a five year period and was awarded 8%. It then looked at the
revenue shortfall and what it meant in terms of meeting the business requirements of the company over the five year period. A
financial plan was then crafted to close this gap created by the tariff determination being lower than expected. There were many
moving parts from a technical perspective - generation maintenance was not sorted out but a technical team could provide more
insight on the utility's technical challenges. The financial plan was sufficient at the time to assist Eskom but there were other
challenges when looking at the business plan for the next cycle. The team looked at if demand would be met and, if not, what levers
could be pulled in terms of diesel, other supply-side options such as short term power purchase arrangements and other demand-
side options working with Eskom's customers. There was also a problem with insurers fram a generation perceptive where the
insurance premium was increased. The biggest driver behind the challenges was not only the tariff but the delays in the build
programme and technical challenges.

The Regiments R500 million was risk-based pricing e.g. if the company saved Eskom R10 billion, Regiments would be paid 2.5% of the
saving. This was more than other companies had charged in the past and this was one of the sticking points. Another challenge was
that process was not followed - others could have been invited. Ms Molefe did not have a problem with the high level desktop
exercise - the issue was around not following process.

With her suspension, it was only when reading newspaper articles thereafter, did she realise there were bigger issues at play, She
communicated with the board two months after she was suspended to ask about the way forward, She considered legal action and
going to court but it would have been a long-winded process - it was important to consider the outcome such as working with the
board despite strained relationships. For her it was the best decision to simply part ways with the board.
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Mr Tseli wanted to know exactly what was irregular with the financial sustainability plan - the process or that it came in the form of an
agreement instead of just the costs?

Ms Molefe replied that a balance sheet optimisation prograrmme was suggested as part of the financial sustainability plan%r Eskom.
The challenge was that procurement process was not followed- there could have been other players that provided similar services so
the market needed to be tested, look at competitive pricing etc.

Mr P Gordhan (ANC) thanked Ms Molefe for assisting the Committee with various matters. Looking at the financial position of Eskom,
when her predecessor left, Eskom was in investment-grade but in 2015/16 it was junk-grade status - what changed during that period?

Ms Molefe pointed to the tariff adjustments and althcugh measures were put in place, technical challenges continued such as cost
escalation in the build process and various delays. This meant going back to the market to see if the company could get funding but
because it was so highly leveraged this was a fundamental issue. It was decided that maintenance could no longer be postponed so
there was a need to balance maintenance and avoiding load shedding - this meant more money for supply side options, diesel and
reduction.

Mr Gordhan said that at some stage the evidence leader might want to bring the Committee information on decisions to delay
maintenance - this eventually led to operational and financial deterioration and had serious consequences. He asked Ms Molefe what
she thought was the root cause of the cost escalation for Medupi.

Ms Molefe responded that there were a number of issues such as protracted labour disputes at Medupi, which lasted over 12 months
if she rermembered correctly, escalation of incurring costs due to some of the contracts signed, technical issues with suppliers such as
Hitachi and delays in the build escalated cost. It was over a number of years. More detailed planning could have been done upfront -

there was less planning because of time pressures to bring the plant into commercial operation to meet demand.

Mr Gordhan found it clear that there were serious problems with compliance with the PFMA given the Ms Molefe's experience in

" terms of the financial sustainability plan, New Age contract and other procurement in Eskom over that period -was this a fair

statement?
Ms Molefe said this was correct.
Mr Gordhan noted that in December 2014, three experienced Eskom executives stepped down - what happened?

Ms Molefe did not know if it all happened in December 2014 but she knew an executive, who reported to the head of procurement
and technology, was suspended in July. The board had provided a mandate for Ms Maharaj to do certain things in terms of the
contract she had placed before them and she did not cay out that mandate. Ms Maharaj would have to speak for herself on the details
because it went through a disciplinary process. There was also the CIO - there were procurement governance issues against him
which were brought to the attention of his executive manager, Erica johnson. Ms Johnson was asked to look at that and take it to
disciplinary and the CIO was cleared. There was then a change in executives and the CIO then reported to Mr Koko. There was also a
general manager in procurement that was suspended.

Mr Gordhan noted that the Committee heard lots of evidence that the core business was increasingly neglected for managing
procurement in a way where certain people would benefit particularly around 2014-2016 - he asked if Ms Molefe agreed this was a
trend developing at the top level.

Ms Molefe agreed noting that there was a lot of tensien and discussion. Executives found themselves in procurement meetings when
they needed to be dealing with day-to-day issues. To a large extent there was support from some of the beard members but, to her
knowledge, there seemed to be tension among the board regarding this matter.

Mr Gordhan asked why Ms Molefe stopped reading the Denton Report.

Ms Molefe wanted to move on - the board did not want her, she could have taken them to court but she considered her options and
wanted to move on. Unless the people were brought to book, what was the point? The Denton report just suggested financial and
technical challenges were investigated but, given what she and her colleagues werit through, it was rmuch more than that.

Mr Gordhan asked if this meant there was a board, and possibly a ministry, that had all the information on misgivings but showed
little determination to resolve it.

Ms Molefe agreed - when she was suspended she specifically referred to Mr Tsotsi - she failed to understand that he had been in the
board for the past three years but still today did not understand what the issues were when they were repeated so many times. These
issues were presented to the board by Ms Molefe's predecessor when Mr Tsotsi was on the board as well so the issues were not new.

Mr Gordhan asked if it might be a case that it was not that Mr Tsotsi did not understand but did not want to or have the will to resolve
those issues.

Ms Molefe said this was possible because the issues were described many times over.
Ms G Nobanda (ANC) asked if there were any other contracts, despite the two she did not sign, that Ms Molefe did not feel
comfortable with.

Ms Molefe responded that there was the SGR contract where the issue was in the manner it was done, as opposed to the supplier.
She was uncomfortable with how the Chief Executive at the time wanted to deal with it and when the chairperson of the tender board
intervened. There was also the T Systems contract when the board seemed to go back on its decision when suppliers for the contract
were already shortlisted.

Ms Nobanda asked if Mr Essa was the only Gupta-associate that Ms Molefe had met or if any other Gupta was met after that or
before.
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Ms Molefe replied that she had only met Mr Essa and not any of the Gupta family, brothers or any other associates. She also met Mr
Wood who was the CEQ of Regiments Capital. 1 30

Ms Molefe explained it was on a negotiation basis - she is still out of a job and did not know how long it would take to find another
job. She made it clear there was no golden handshake but she was negotiating based on the fact that she was out of a job and did not
know when she would find anather job. One needed to comprise and decide if it was really worth taking the matter to court.

Mz Nobanda asked if there was any golden handshake, determination, agreement or money payable of some sort.

Ms Nobanda asked if it was strange that a three month old board would suspend four executives. Could it be said Eskom operated by
using bullying and fear tactics to get rid of people it thought were not toeing the line or doing what they were supposed to.

Ms Molefe said it would appear so if she looked at all the suspensions that took place which did not warrant dismissal, It was strange
for a board, which had only been around for two and a half months, to execute a mandate of suspensions especially when the board
was initially clear it wanted the Minister to explain.

Mr M Gungubele (ANC) noted that there seemed to be a trend among bureaucrats to not confront injustice when it faced them in the
workplace particularly when it affected a state institution. Why did bureaucrats chose to instead pack their bags and go? This was an
important question when the country was affected.

Ms Molefe's personal view was that it was an issue of trust and not knowing whether anything will come out of what one was deing or
stood for. One considered that, at the end of the day, one had family, parents to look after and, at the end of the day, one was more in
jeopardy in that sense,

Mr Gungubele asked if this meant the general commitment to principals was that it was difficult to make a sacrifice in that
environment,

Ms Molefe said this was absolutely correct - if one could not trust the board, one would then go to the Minister. Would one go to the
President next? She did not believe she had the authority to do so other than by writing to the President.

Mr Gungubele found Ms Molefe to be sorneone who did not just work in finance for pure employment - he asked which year she got
to Eskom to do that work?

Ms Molefe took over as finance director in fanuary 2014 after spending three years in customer service looking after Eskom’s
consumers, integrated demand management etc. Before that she was in the finance division in transmission - she was not sure if she
answered the guestion.

Mr Gungubele wanted to know what the key aspects were of the total cost structure that was mainly responsible for the financial
sustainability problem.

Ms Molefe said as finance director, one would lock at everything and understand the operational challenges of the country to support
the business. Financials itself was not only important - it was important to balance financial sustainability with operations in the
company.

Mr Gungubele thought of the key responsibilities in leading an institution financially was to analyse financial trends, risk etc ~ befare
the February 2015 bailout, did Ms Molefe observe the factors threatening this direction other than the tariffs?

Ms Molefe reiterated it was not just about tariffs hut other operational challenges requiring funding - generation maintenance was
postponed far a very long time for various reasons, there was then the main load shedding event in 2008, strategy for the 2010 World
Cup. This meant that while demand was growing, maintenance was deferred. This continued into 2014 where it was recognised this
was a risk to generation sustainability.

Mr Gungubele asked if she remembered the diesel intervention era.

Ms Molefe confirmed the diesel intervention era worked in totality with the strategy she referred to because in order to do
maintenance, while demand was growing, one had to resort to diesel,

Mr Gungubele asked if she knew how the diesel was sourced and supplied during this period.

Ms Molefe answered that there were two suppliers. In emergency situations, the company would procure from smaller suppliers that
it had not contracted with - she could not remember the names.

Mr Gungubele said there was an interim CEO that was not interested in procedure and wanted things done as soon as possible while
there was a chair of a board. He understood the concern with Regiments to be that instead of putting a case for itself, it came with an
agreement i.e. it did not submit what it was asked to and the interim CEO did not have a problem with this. The board seemed to
understand the concern but the chairperson of the beard wanted the contract expedited - were the interim CEQ and board chair
interested in getting things done or were they interested in who was appointed?

Ms Molefe, looking at the contract, was sure the individuals were working together.
Mr Gungubele asked if it was correct to say there were some collaborating efforts with the commaon denominator being Mr Essa.
Ms Molefe agreed.

Mr Gungubele was curious to find out from the Chief of Staff, of the Minister at the time, how he ended up being in a mesting with Mr
Essa - this would be important to look at it if the Chief of Staff was an activist in the office of the Minister in the context of state
capture. The Member was interested in finding out what business The New Age deal had in taking Eskom forward.
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Ms Molefe said this was why it was important to have an approved sponsorship policy so that it was very clear whether the policy was
aligned to the strategy of the company. There were issues with demand and any platform could be used to forward those strategies.
The sponsorship was not approved because one felt it cauld not be prioritised at the time. If the board felt the breakfasﬁvBﬂaligned
with the policy then it must be approved in the ambit of governance structures, This would also need to be balanced against the
financials - it would have been up to the board.

The Chairperson thanked the witness for her time afforded to the Committee, Her information was valuable and would assist the
Committee with having a deeper understanding of the going-ons at the company during her tenure.

The Chairpersan read the oath to Ms Suzanne Daniels, who was the former Head of Legal at Eskom.

Ms Daniels took the oath.
Adv Ntuthuzelo Vanara led the evidence collection.
Witness: Ms Suzanne Daniels

Adv Vanara: Ms Daniels, we have time pressures. I'd like us ta start with the purchase and sale of the rights in Optimum Coal Holding
by Tegeta. 1'd like us to deal with firstly the pre-payment, we'd then deal with the guarantee that Eskom instructed ABSA Bank to give
to the Bank of Tegeta in relation to the transaction. The third aspect I'd like to deal with in relation to the transaction is the R2.1 billion
fine that was levied against Glencore. In respect to the prepayment, there was a meeting at night on the 11th of April 2016 - can you
share with the Committee, one, who convened this meeting, at what age of the day was this meeting convened and what was the
agenda of this meeting and what was the resolution.

Ms Daniels: Adv Vanara, just as clarification, and Members of the Committee, | was Group Company Secretary at Eskom from the 1st
of October 2015 to 27 July 2017 and | was acting Head of Legal and Compliance from the 1st of September 2016 to the 27th of July
2017 when my appointment of Group Executive for Legal and Compliance became permanent. So at the time of convening the
meeting | held the position of Group Company Secretary and the responsibility to convene the meeting was mine, 50 to give you the
background, in terms of the administrative requirements, | would have corvened the meeting. At what stage did | receive that
instruction - it was approximately at half past seven that evening that | received a call from Mr Zethembe Khoza, who was the board
tender committee chairperson at the time. | remember the time because | actually had the time to check my telephone records. At
that time my phone was in my study and | was having dinner so | was at home. He said to me that... actually missed the call so | had
to call him back, he said to me that | need to arrange a meeting for that evening and the item that was going to be discussed was the
emergency coal supply. | actually questioned having a meeting at that late an hour. At the time that he called me, I had actually
received no documentation for that meeting if it were to happen that evening and also that barely 48 hours later we were going to
have a scheduled board tender committee meeting on the 13th of April. | raised these issues with him, his response was the
operations required the meeting because there was an emergency and | actually said to him that to the best of my recollection, as |
attend all board committees meetings, to the best of my recollection at the time, the emergency was actually declared about three
months ago so there’s was really no...you know...it didn't really meet the requirements of the emergency. He still persisted and then |
arranged the meeting. | received the docurmentation for the meeting at 1951 that evening from Edwin Mabelane, who was the Chief
Procurement Officer, and he requested that | convene the meeting and that | circulate the documentation. What | then did was...now
it was around nine o'clock so | confirmed to the chairperson that I received documents and given that members stiil had to read
through the documentation, my suggestion was we do this at nine o'clock. | was actually hoping that the directors would not be
available but | called each one of them and | sent an SMS as well which was my practice to...it was the evening. | prepared the
document for distribution. There was a submission in the standard prescribed format that we have and there was, what is called, the
modification report which is the reason, you know, why the procurement team motivated for modifying those particular contracts.
There were two suppliers, one being Tegeta. | sent that out in PDF format, the meeting invite went out at quarter past eight that
evening and the invitees were Zethembe Khoza, Nazia Carrim, Viroshini Naidoo, Chwayita Mabude, Edwin Mabelane, Ayanda Nteta,
who was the primary energy executive at the time, and Matshela Koko. | followed that up with the SMS messages. Ms Chwayita
Mabude was the only one who let me know she would be joining the meeting later. This was a telephonic conference so | set up, you
know. the Telkom setup, and then at half past eight that evening I confirmed with the executives namely Mr Mabelane, Ms Nteta and
Mr Koko that the meeting would take place at nine o'clock. During that time Ms Virashini Naidoo sent an email to me which set out a
number of questions - | will provide you with that evidence. It was questions regarding the contract, or submission in front, and her
closing sentence was “this matter has been in the public domain so I need to know everything possible has been done to get the best
deal for Eskom”. | forwarded those guestions to the CPO, which is Chief Procurement Officer, please excuse, Eskom has lots of
acronyms, to the CPO and Ayanda so that they can answer and the meeting commenced at about four minutes past nine that
evening. The resolution from that meeting, if you indulge me two minutes I'l get my file out...the resolution to that meeting was as
follows: “the addenda to the short term coal supply agreements between various suppliers and Eskom to be concluded to extend the
supply of coal various sources 1o Arnot Power Station for up to a further five months and/or such period as may be requested by the
supplier but no later than 30 September 2016. The Chief Financial Officer is hereby authorised to approve the basis for prepayment to
secure the fixed coal price for the period of extension provided that there is a discount in the price, the supplier offers a guarantee in
favour of Eskom and that the CEO can provide assurance to the committee that the transactions are economically viable for Eskom.
The Group Executive Generation is hereby authorised to take all the necessary steps to give effect to the above including the signing
of any cansent or any other documentation necessary or related thereto"”.

Adv Vanara: The prepayment in respect of Tegeta - how much did it amount to? Sorry it's not the prepayment, it's the, what do you
call it?

Ms Paniels: It was R659 558 079.38. &7

Adv Vanara: To the best of your knowledge, was this amount of money paid by Eskom to Tegeta?
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Ms Daniels: Yes it was. | prepared the security arrangements and the share certificates that were provided for the transaction came
from Tegeta.

Adv Vanara: Are you aware that part of that amount of money was paid as part of the purchase price of the Optimum Coal Holding?

Ms Daniels: Yes | became aware of that in the Public Protector's Report, the previous Public Protector, Advacate Madonsela and what
struck me as quite coincidental was that that was the exact amount 1o the cent that was paid.

Adv Vanara: We received evidence from Mr Piers Marsden, who was one of the business rescue practitioners of Optimum Coal Mine.
He...itis on record that the amount that Eskom paid did not go to the business rescue practitioners - are you aware of that?

Ms Daniels: Well based on the agreements that | drew up, yes it did not go to Optimum, it went to Tegeta directly.

Adv Vanara; Is it also correct that on the 11th, or just before the full purchase price got to be paid on the 14th of April 2016, Tegeta
were not the owners of Optimum Coal Mine but they had the right to own the mine subject to the payment of the full purchase price
but at the time, they were not the owners of the mine?

Ms Daniels: That is correct. The business rescue proceedings were finally wound up around August of that same year so | think the
court order was handed down on the 31st of August 2016.

Adv Vanara: In your view as Company Secretary, the payment of Eskom indirectly which went to the purchase price of the mine, did it
have any legal basis?

Ms Daniels: | think from our side the legalities were sort of murky. In the primary energy environment there is usually this practice
among suppliers who had more than one source that they can, you know, transport coal between each other, and it’s not the first
time, but in this instance what is striking and what actually makes this of dubious...you know what makes this very doubtful, is that
this is the exact amount which was claimed to be the shortfall,

Adv Vanara: There is evidence before the Committee from Mr Piers Marsden that Mr Salim Essa, on the 11th, in the morning 'round
about 10, had a meeting with him and requested him, as the business rescue practitioner, to approach a consortium of banks, who
were the major creditors of Optimum Coal Holding, for a R1.6 billion loan. He subsequently went to meet with the banks and the
response the banks gave to him, which he subsequently conveyed to Mr Salim Essa, was that the bank declined to provide the loan.
You clearly had not been satisfied that the meeting, in the evening of the 11th, was convened - do | understand your testimony to be
correct?

Ms Daniels; Yes that is correct.

Adv Vanara: Did you find it...did you not find it strange that on the same day, in the evening, the message communicated to you by Mr
Zethembe Khoza calling for a special BTC meeting?

Ms Daniels: | will have to ask the honourable guest presenter to please repeat it.

Adv Vanara: We still on the prepayment. There's testimeny before the Committee by one of the business rescue practitioners that on
the 1ith at 10, there was a meeting between himself and Mr Salim Essa and at that meeting Mr Essa informed him there was a
shortfall of R600 million on the purchase price - he asked him to approach the consortium of banks, who were the major creditors of
Optimum Coal Holding, for a 600 million loan. At three o'clock he, the business rescue practitioner, communicated back to Mr Salim
Essa informing him that the banks had turned down the loan application. So we now know that on the 11th, the purchasers of the
Optimum Coal Holding required 600 million - my question to is, you had reservations about this special BTC meeting. It's cailed the
same day that there is this response to Mr £5sa, Salim, so the question to you is... | understand you had these reservations which you
confirmed. Now that I'm giving you this information that you didnt know, that | assume you didn't know, does it reinforce your
concerns for this special board meeting, board tender committee meeting?

Ms Daniels: | can confirm to you | did not know of the meeting between the business rescue practitioner and Mr Essa on that day and
yes it does then reinforce my concerns and actually validates them.

Adv Vanara: So, common sense therefore must dictate to us the 600 million loan Mr Salim Essa, or somebody powerful enough to
influence BTC to sit and to source the shortfall - is that a far-fetched hypothesis?

Ms Daniels: in my view and based on the facts that | have in front of me and learnt at the time, and post that, | think it's a fair and
reasonable inference to make.

Adv Vanara: We know now, in terms of the Public Protector's Report, which has not been challenged at least in respect of this specific
allegation, that the then Group Chief Executive, Mr Molefe, had been in telephonic conversations with certain individuals said to be
the owners of Tegeta. Have you read the Public Protector Report and are you familiar with this portion of evidence in her Report?

Ms Daniels: Yes | am very familiar with the Public Protector's Report as my team and | provided the responses to the Public Protector
in the first instance and we took counsel on Eskom’s approach to the recommendations in the Report, So yes | am. In regard to Mr
Molefe’s telephone calls, that came as a total surprise to us, it wasn't one of the questions, we didn't have answers. | can tell you that
Mr Molefe was quite surprised by that and | asked him for his telephone records so that we can verify that - as | sit here | have not
received them.

Adv Vanara: | have no reason, at least until now, not to believe what the Public Protector says in her Report and therefore | must
accept that Mr Molefe, based on the Public Protector's Report, could possibly have arranged or been influential in the arrangement of
the meeting of the 11th of April 2016, through of course the chairperson of the board tender committee.
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Ms Daniels: Based on what | know, you know what happened at the time, and based on what has subsequently come out in the media
etcetera, | am convinced that there must have been some sort of undue influence as it would be very unusual for me to get a phone
call from the chairman of the BTC to arrange a meeting for that day at such a late hour. _f33p

Adv Vanara: And had this meeting, set on the 13th of April, the board tender committee meeting, if it had sat on the 13th of April 20186,
given that we now know through the business rescue practitioner, the due date for the full purchase price was the 14th of April, would
Eskom had been able to transfer the 600 million to Tegeta so that Tegeta could pay by due date which is the 14th of April - would that
have been possible?

Ms Daniels: No it would not have been possible because as you can see from the evidence that you have, that there were conditions
to the decision -1 also had to put in place the security arrangement and that took some time. It now makes sense why | was allowed
to be excused from the meeting of the 13th to go and finish the agreement because the actual payment took place on the 13th of
April.

Adv Vanara: 5o given that you had to do from the 11th to effecting the payment on the 13th, if the meeting had taken place on the
13th of April as scheduled, it would have meant you were only able to effect payment after the 14th - is that correct?

Ms Daniels: That is correct.

Adv Vanara: Can we then move to the second aspect which is the guarantee and | must remind the meeting that you, graciously so,
furnished us with a document that guides us through your testimony and | think we on page seven of the document which is the
convening of the board tender committee meeting in December 2015 to consider the 1.6 billion guarantee which was later referred to
the finance committee for decision - can you take the Committee through the proceedings of that meeting.

Ms Daniels: Yes, Il do that. At the outset | just want to clarify it was not a board tender committee meeting, it was a round robin
resolution of the full board that | had to prepare and that's why you'll see there | received that instruction from the chairman of the
board at the time, Dr Ngubane, and | collated the documentation to the circulated to members. Once again the title of this submission
was: "The urgent request 1o approve the pre-purchase of coal from Optimum Coal PTY Limited“. As this matter was one of an actual
financial and investment nature, | had recommended that there was an IFC meeting prior to the resolution being concluded and
therefore...I'm sorry an IFC meeting is an Investment and Finance Committee meeting, which is a subcommittee of the board, and that
meeting took place at B:30 on the morning of the 9th of December. It was once again a telephonic meeting due to the time of the year
and the timing and the submission to the board consisted of the submission document, the letters from the Department of Mineral
Resources, the response to the Director General of the Minister of Mineral Resources and then my covering note which set out what
the resolution was required and then all the signatures that | collated so for Members who are not familiar, when you do round robin
resolutions you need at least 75% of the members to approve and it would only be ratified at the next board meeting but at the time
the decision was taken you can give effect to that decision. So at the IFC meeting that was called, Mr Mark Pamensky who was then
chairperson of the investment and finance committee recused himself due to his conflict of interest, as declared he was a director of
Oakbay Investment at the time. Dr Pat Naidoo was elected to chair the meeting and members who were present at this meeting were
Mrs Venete Klein and Mr Zethembe Khoza and these three members constituted quorum for the meeting. Anoj Singh and | were in
attendance as the Group Chief Financial Officer, who was the coordinating official and I acted as the secretariat for the meeting. The
discussion of the meeting was set out in the minutes and | shall provide you with a copy of that Mr Vanara. The members resolved
that is recommended that the board, that the board approve the transaction as set out in the submission to the board relating to the
pre-purchase of coal frem Optimum PTY Limited. This recommendation was conveyed to the board members as the round robin
documentation was circulated. | then sent an email saying this is the recommendation from the IFC. By the end of that day my office
had received unanimous approval bar for Mr Pamensky who had recused himself and Mr Molefe who was off sick, With your
indulgence | will read you the entire resolution, the full resolution was as follows: “the request from the Department of Mineral
Resources is hereby noted. The Group Chief Executive, together with the Group Executive for Generation and Chief Financial Officer,
are hereby authorised to negotiate and conclude a pre-purchase of coal agreement with the propased owners of Optimum Coal Mine.
This agreement shall be subject to the necessary regulatory approvals having been obtained from Eskom and the supplier respectively
as and when necessary. The Chief Financial Officer is hereby authorised to take all the necessary steps to give effect to the abave
including the signing of any consent or any other documentation necessary or related thereto”.

Adv Vanara: Sorry, just on the resolution, why would the negotiations for this pre-purchase of coal agreement be with the proposed
owners and not the business rescue practitioners?

Ms Daniels: I'm not sure if, 'm really not sure of what happened. | will have to look at the motivation. | can give you if there was any
rationale but from what | have in front of me that wasn't the rationale.

Adv Vanara: Okay you may proceed.

Ms Daniels: | think, just to give Members context, this is a letter written to the Director General at the time, I'm not sure if he is still the
Director General, Dr Thibedi Ramaontja, at the Department of Mineral Resources and it comes from Matshela Koko, the Group
Executive Generation, and it is dated the 6th of December 2015. The headline is: “Optimum Coal Mine Propriety Limited, Coal Supply
to Hendrina Power Station.

As you may be aware, Eskom is involved in a legal wrangle with the above supplier from about August this year. In rather dromatic fashion,
the company was placed under business rescue and Eskom was faced with intermittent veiled threats of liquidation while at the same time the
business rescue practitioners purportedly sought constructive engagement between the parties. From Eskom’s perspective it was expected that
as Glencore operation, Optimum Coal Mine would enjoy for more support than the conditional funding for a limited time period that was on
offer. Optimum supplies one of Eskom’s key contributors to the nationol power system as Hendrina Power Station is a stalwart in the Fskom
fleet supplying approximately 2000 megawotts to the national grid. Glencore was fully aware of the dynamics and history reloting to the coal
supply agreement and its structure when it concluded the sale with its previous owners. At the latest meeting of the parties, the business
rescue practitioners together with the Glencore representative indicated that Optimum is being rescued and that it would honour the controct
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in its current form with no amendments. They further advised that they will follow the contract route to process the Eskom claim of 2.2 billion.
They made it very clear that they are not insisting on the extension of the Koornfoniein coal supply contract with Eskom. They insisted that the
extension of Koornfontein coal supply contract is at the discretion of Eskom. Eskom is perplexed by this about-turn given the ev1r34' the past
few months and at the blatant disregard Optimum displays for the threats of liquidation has on the precarious balance of electricity supply
and commerciol viability. As a Glencore operation, Optimum surely cannot be perceived to be acting in the national interest™. It's a rather long
letter - that sort of gives you the motivation and then in parallel, "you're aware we have similar challenges at Arnot Power Station. While
Eskom surely appreciates the turnaround of the business, it remains concerned at such erratic display of business stabifity may compromise
the security of supply to Hendrina Power Station in the shori to medium term. Therefore Eskom would reguire a firm resofution on Optimum
by mud-December 2015. The risk of security of supply for Hendrina, Komati and Arnot Power Station is of such key national interest, that we
thought it smportant to bring it to your attention. The upcoming adversity facing Eskom would require some form of intervention on the part
of the Department of Mineral Resources to assist Eskom in leveraging the necessary key outhorities to assist in ensuring resolution to the cool
supply situation and certainly going forword. | would request your ossistance in this regard. Should you require any further information
please do niot hesitate to contact me.

Yours sincerely

Matshela Koko

Group Executive Generation

This was part of the submission and then the Director General responded in the following way:

Having regard to the above, which is the letter and the intervention required from the Department, we would like to advise as follows, in
respect of Hendrina Power Station, the Department will prioritise and fast track approvols for the transfer of the mining rights on an urgent
basis should this be lodged. We have already requested an urgent meeting with Competition Cormmission to go and plead the case and
explain the urgency with which it must be treated gs it is indeed a specific case given the consequences for our country. Financial provision
due to historicol linbilities as OCH level is estimated at 1.7 biflion. The amount stifl has to be confirmed through o process which will involve
the porties concerned. We would also request for Eskom to play an active role in providing support for the project ta proceed. In return for the
new owners honouring the current contract to 2018 and for driving transformation, we would like to propose that consideration be made for
some pre-payment to be made for up to one year of coal supply understanding the upfront copital injections to be made to ramp up
production to meet cool supply requirements for these mines. We firmiy believe that every possible ongle must be considered ond offered to
ensure that supply is guaranteed at the contract price for all of these critical times thereby averting any national crisis that we as South
Africon can ill-afford.

Adv Vanara: Due to time pressures, particularly the documentation that we have, we, the Committee will, at its own pleasure,
interrogate the documents. But | want us to quickly go to paragraph 54 of your statement, on page nine.

The Chairperson: Advocate, we still have more time. We'll join a little bit later, you can continue. Relax.

Adv Vanara: Thank you Chair. Can we just go to what happens after the board's resolution which you deal with on page nine,
paragraph 54?7

Ms Danigls: Alright, 50 on the 10th of December, Ms Caroline Henry, the Senior General Manager for Treasury, we have a Treasury
Department in Eskom and she was then Treasurer at the time, she prepared a documentation - 'm not privy to the discussions that
happened between Caroline and Anoj on that but because | would work closely with her on issuing of guarantees and share related
transactions, she then provided me with a copy of the memo that she prepared. What she asked is that, what the approval did was
say that we were going to lay out R1.6 billion in cash to Optimum which she did not feel was the appropriate manner in which to do it.
50 she prepared a note which said that she would ask the Chief Financial Officer to approve the issuance of a guarantee in favour of
Tegeta Exploration and Resources and to approve a counter-party investment concentration limit excess for ABSA for the duration of
the guarantee, because from what | understand, it then exceeded our barrowing limits and whatever limits we have. Her reasoning
for this at the time was that in order to provide Tepeta payment certainty and shield Eskom from recovery of the funds in the case of
the conditions precedents are not met and Eskom contracted to issue a performance guarantee. So what she was asking was that
instead of laying out the cash, can we please issue a guarantee in this regard. but this would have required...the guarantee was for
three manths, it was for R1.6 billion and her recommendation was that the CFO approve the issuance of the guarantee in favour of
Tegeta. The CFO approved ABSA as a counter-party to issue the guarantee and the CFO approved the counter-investment
concentration limit excess for ABSA for the duration of the guarantee. And this was approved by Anoj Singh, as Chief Financial Officer,
on the 10th of December 2015.

Adv Vanara: What was Mr Anoj Singh's delegation of authority's limit?

Ms Daniels: In terms of the resolution of the board, he was authorised to take all the necessary steps to give effect to the above
including the signing of any documentation. In this particular instance, with the issuing of a 1.6 billion guarantee, we would have
required PFMA approval.

Adv Vanara: Okay but I'm still asking the question - surely the board can't take a resolution autherising an official to act uftra vires.
Would you agree with me?

Ms Daniels: | agree with you. In the issuing of the financial instrument, they ought to have been made aware that...our materiality
framework is 1.5 billion and anything over that 1.5 billion needs approval so in this instance, while the guarantee was probably a
better cornmercial transaction, it was still irregular.

Adv Vanara: That's my question - what was Mr Anoj Singh's delegation of authority?
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Ms Daniels: As Ms Tsholofelo told you earlier that it's quite a detailed document so | will let you have it but even if he had the authority
given the materiality framework, we would have had to apply for permission from the Minister. 1 35

Adv Vanara: And are you aware that the Minister's permission was sought and obtained in this regard?
Ms Daniels: No it wasn't.

Adv Vanara: You mentioned that the cash...or the General Manager, Ms Caroline Henry, was not comfartable with the cash payment
but was more comfortable with the, or at least recommended, the performance guarantee.

Ms Daniels: Yes she states that in the memo that she provided because from what | can deduce, her instruction was obviously to
make sure that the money is available.

Adv Vanara: Now we have...and of course this guarantee facilitates Tegeta...the bank, ABSA, issues the guarantee on instructions of
Eskom to the Bank of Baroda in favour of Tegeta - am | correct?

Ms Daniels: | don't know if it went to the Bank of Baroda because in terms of the documentation it was in favour of Tegeta, What | do
recall is that we had to work to get it done that day and Matshela Koko personally took the original guarantee - | don't know where he
took it to.

Adv Vanara: And we...there is evidence before the Committee that this guarantee then facilitated the 1.6 payment towards the
purchase price - so we've got the 1.6 now. We've got the 600 plus million. There's also evidence before the Committee that Eskom
paid Trillian monies and Trillian contributed to the purchase price - do you have any knowledge about that?

Ms Daniels: The monies that were paid to Trillian yes | do have knowledge of that as I'm the author of the infamous 48-hour report
sent to Minister Lynne Brown and there was a series of payments between 2016 and 2017 which amounted to about 564 million.

Adv Vanara: Okay we will deal with those a bit later when we deal with relations with Trillian and McKinsey and Eskom.
Ms Daniels: | wasn't aware about the contribution to this transaction until the Public Protector's Report.

Adv Vanara: Are you aware of a concept called OPM? In other words, a company uses Other, for O, People's, for P, and M, Money, to
conduct a business?

Ms Daneisl: Yes | am. Prior to joining Eskom | was an attorney in commercial practice and I've used some of these guarantees to do
that, yes so | am aware.

Adv Vanara: This particular transaction we just discussed now, if the 1.6 billion was facilitated by Eskom, the 600 million came from
Eskom and a portion of the purchase price came from Trillian who happened to have been paid under very dubious circumstances,
also by Eskom - do we see this OPM concept at play here?

Ms Daniels: From all the evidence that | had at the time, what | know now, what | know from the media and from other reports, this is
definitely a case of OPM. While the guarantee was in place until the 315t of March, at all the relevant times it would have appeared 1o
any investor that Optimum acteally had the financial resources to buy the mine.

Adv Vanara: The hashtag Gupta Leaks - there is an email from Mr Mark Pamensky, who was a board member at Eskom, and | do
appreciate that he recused himself at the meeting because of the potential conflict of interest, but what disturbs me in particular is
the email that I've seen, and of course Mr Pamensky would get a chance to come and respond, but the email suggest that from inside
the board, he was communicating with people at Oakbay regarding the sale of the mine - are you aware of such email?

( Ms Daniels: Yes | am aware of that email and it really shocked me when I read about it as | did not relate it to the R1.6 billion pre-
purchase. I actually related it 10...because if you look at the timing of that email, it aciually relates to the resolution of the penalty so
that was the defining moment for me as to why, and we'll get to that, as to why that deal went the way that it did and it was really a
devastating moment for me,

Adv Vanara: | introduce that because we are to get to exactly the fine and | would like you to take the Committee through this fine. My
understanding is that, and there is evidence before the Committee, that amongst other challenges Glencore experienced financially,
the financial situation of Optimum Coal Holding and its subsidiaries was exasperated by challenges it had in relation to Optimum Coal
Mine. And over and above that. Eskom had levied a 2.1 billion fine which related to some of the regulatory contraventions and quality
of coal. Can you take the Committee through what Glencore’s position was and what Eskom's position was on the fine, vis-a-vis the
fine, and how the position changed drastically when Tegeta became the owners of the same mine.

Ms Daniels: Mr Vanara | am at a slight disadvantage because | left primary energy in 2011 so F'm not close to what happened then, |
became involved in September 2016 as the acting head of legal and also when the Optimum came out with business rescue | would
then have to deal with arbitration and the subsequent legal proceedings so | can give you an account of what I did from that, if that's
in order.

Adv Vanara: That's in order ma‘am.

Ms Daniels: So the first thing that | did, you know, is ask what had happened. | think for context the 2.2 billion was fined from 2012 to
date so we actually were dealing with a historical issue. During the time that Glencore was engaged in a cooperation agreement with
Eskom, from my reading of the documents that were made available to me, there was a period where Glencore and Eskom were
negotiating future contracts, existing contracts as a portfolio. They entered into a cooperation agreement and in terms of this
agreement the implementation, or the exercise of penalties, was stayed 5o that people could find a solution. And I think of one of the
solutions that parties were hopeful of fining was how to deal with the penalty. The reasons summons was issued was Lo stage
prescription on the matter because you can see the claim arose in 2012 and we were now in 2016 so part of it had already dissipated.
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Summons was issued at the time, prior to business rescue. In terms of the contract between Eskom and Optimum, arbitration is the
way Lo sort matters of this nature out n the first instance. | was actually invelved in an arbitration with Optimum when | was at
primary energy so you know, it has a...it is a quick way to deal with matters, And in this instance what | asked for was all1r36ports,
what had been done to date, the rationale for the 2.2 billion and | was presented with this spreadsheet. Now this spreadsheet
spanned the time and what | noticed was that there were various amounts, you know, it wasn't consistent, My first guestion to the
primary energy team and the lawyers was, how did you arrive at this 2.2 billion and I called a meeting ‘cause | was quite familiar with
the Optimum agreement based on my experience, it was actually the first matter | dealt with at Eskom when [ started there because
BHP Billiton had ceded the contact to another party so | knew the contract quite well. | also, the previous time when we had to
negotiate the qualities, the very penalty regime that was in place, | was part of the negotiating team that did so, so the numbers that |
was seeing and the manner in which it was calculated was not in line with that methodology. So | wanted to know how did they get to
it, what considerations etcetera, When | had the meeting with the team it consisted of the finance group, the contract manager, the
coal supply manager and the legal team and my question was simply how did you get to 2.2 billion. | was quite shocked at the answer
- the answer that came back was no, this is not actually 2.2 billion and anybody who knows me and whao's worked with me knows that
I don't keep my mouth shut and | actually asked why, what happened? As ludicrous as it sounds, the answer was there was an error in
the spreadsheet and we used the incorrect formula. 5o a billion Rand disappeared off that claim and at that point 1 was beyond
furious. | said but we have gone out in the media, there’s been a big story about this, how the heck do you think I'm gaing to go into
court, | have a philosophy that t only go into court if I know that we have a more than 50% chance of winning because | don't want to
waste resources - Eskom has a huge legal budget, | mean for litigation but you know we need to spend it prudently. The other
elerent was that the person who had actually managed and drawn out the spreadsheet had now moved to Glencore so if | were ever
to go into arbitration and have to call witnesses | would be dealing with a hostile witness or if | would have a witness at all. The
contract manager had also left the employ so all | had was documentation. | then asked the primary energy people to kindly draw up
for me the rationale as to how they got that. To cut a long story shart, in the final analysis, | think we could of, | think the claim would
have been round about, my estimation was R722 million and | was quite pleased to hear Mr Marsden, he estimated it at around R700
miflion so we weren't far off the mark. At that stage | was now quite perturbed because this was a huge reputational issue for Eskom,
a huge risk. We'd gone out, we had our Group Chief Executive. | spoke to Matshela Koko and Anoj Singh, at the time Angj Singh was
my direct manager, and Matshela Koko was the Group Chief Executive, and | said that while | do have the delegation of authonty to
decide on whether Eskom proceeds with litigation or not, | was not prepared to make this decision on my own without bringing it to
the attention of the board. Obviously there was wrangling, let’s see if we can get out of it, and | said no, I'm going to the board.
Unfortunately | had to go to the board tender commitiee because this was essentially a procurement issue. In the background we
continued with the arbitration so we filed papers, we did, you know, the normal so that we did not waste time. At the first occasion
that | went to the board tender committee, | just wanted to appraise them of the risk that we faced in terms of, we had a 2.2 billion
claim and now it looks like we're going to end up with nothing. We went away and did some more work and then | formally
approached the board tender committee, took them through what was required, | actually brought in the external legal team that
helped us, had done a formal case assessment from counsel as well so that | knew my legal assessment was correct and we did, there
was one done before business rescue but | now did one after business rescue because it had different implications. Sa from that we
could see that at most we would be able to prove around 700 million. The other complicating factor was that about 248 milfion of that
penalty had already been paid so whatever amount you settled at you would need to deduce the 248 million and based on the
calculations that had been done independently, when | looked at the records, that is exactly the same amount that Glencore had said
at the time that they owed so there was no reason to quibble about the 248 million, | think we were out by a few cents quite frankly.
On that basis we continued. It left us in a bit of a quagmire as far as the arbitration was concerned so once we got the pteadings from
the supplier, it was interesting at the first arbitration, or pre-arbitration meeting, you know attorneys always talk settlement and we
were saying sort of okay lets entertain it, give us your proposal but given that | knew in the background and what | know now about
the, from the emails as you say, from all the other reports, | think | was on a hiding to nothing quite frankly because the attorney who
walked in there, he had a file, now bearing in mind that this matter had been going on for 5o long, he walked in there with a file with
like a couple of pages in, like this, and ), my team had like a whole row of things because it was quite a historic matter so it was clear
that he wasn't briefed properly or that he was so confident that they would get what they wanted. | pushed back, | said that | wanted a
formal settlement proposal. Ik took us a couple of meetings. In the interim, in parallel, | went to the BTC, and they gave me, because
the supplier indicated a settlement or a pre-direction to settle, I'd ask for a mandate to settle but not conclude - you see in Eskom we
had, because | wanted to supply the board with the settlement parameters because at that stage | did not know what the supplier
would come back with, The supplier actually was quite disingenuous - it came back and said we owe you 239 million of which we paid
it so we don't owe you anything. 50 | said well then we're going to go and fight. We wrangied, we met, obviously they had the
information from Glencore so the figure was around the 248 million but that was only a portion of the claim and | was interested in
the balance of the claim, So we wrangled and wrangled, | think the figure started...to get them up to 500 million was quite an effort. |
then went back to the board tender committee, told them, this was between January and the first quarter of the year, and | said to
them that, look, this is the situation. My view is that we should still go ahead and claim the 700 million but 'm open to this. At the
meeting it was quite strange because they wanted to know, members wanted to know, why are you here?, you know you can sort this
out yourself and I said no, given the risk to Eskomn, | am not going to make this decision by myself, | would need the board to support
the issues. My view was stated very clearly that we could claim up to 722 million or that's what | thought we could reasonably defend. |
took them through what we needed to do, and then to my surprise, or not so much now knowing what | know, the board tender
committee gave me a mandate to settle the claim without coming back to them and the words were “no less than 500 million” and this
was offered, stated by Mr Naidoo who, this was proposed by Dr Naidoo, Pat Naidoo, who was a member of the BTC at the time, and
supported by the other members. So there | went with a mandate to settle while | had said 700, | came out with a mandate saying not
less than 500 million. I instructed the attorneys push as hard as you can, I'm not going to the board, or | am not going to be able to
explain to South Africa 500 million or less, so I'm not going to take that chance. We ended up settling at 577 million and of which 248
million had already been paid. So Optimum then owed us the balance and that was to be paid over the duration of the contract which
ends next year.

Adv Vanara: Let's then move to the payment of the pension fund, or the pension payment, to Mr Molefe. Can you share with the
Committee the circumstances around the payment of the 30 million plus paid to him as the pension.
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Ms Daniels: | actually need to clarify - the 30 million was not paid to Mr Molefe but was paid to the Eskom pension fund and Mr
Molefe then drew a pension of, ! think it was R100 000 a month and then taxed - the figures are in the court papers so | am happy to
take you through how we got to that. | think in the evidence guideline that I've prepared, | set out quite in detail what ha$ 7ed
befare that but I think for us we woke up one Sunday morning to read in the Sunday Times that Mr Molefe had received a R30 million
pension payout. It was only at that point that we then started looking at the...because | must admit up until that stage the figure that
was actually provided to Mr Malefe was not communicated back to board so at least we read about it in the Sunday Times. We then,
obviously as a result of that newspaper report, got called to a meeting with Minister Lynne Brown, Eskom was represented by Dr Ben
Ngubane, as the chairperson, Mrs Venete Klein as the chairperson of people and governance, Mr Anton Minnaar, who is the Executive
responsible for executive remuneration and who administered the pension arrangements in this instance and myself in my capacity
as company secretary. And she wanted to discuss the concerns related to the pension payout referred to in the article of the Sunday.
We went through the rationale and the background and I've set it out in quite detail in the preceding paragraphs and Members are
welcomed to ask me about it. And then she indicated that she was quite horrified at this amount and that we would need to...her
words were revaluate the pension payment or, if | can quote her, she actually said “an alternative pension arrangement” sa the
instruction to Eskom at that point in time was, not happy with 30 million, go and negotiate an alternative pension payout. We then
met, myself and Mrs Klein then met with Mr Molefe basically it was without prejudice, it was also to see where he was at in terms of
his amenability to actually reduce the amount or any other alternative arrangement. And he was really not...he asked for time to think
about it which was fair because we actually did it on the, we actually met with him on the afternoon after the meeting with the
Minister. | had also instructed attorneys; based on the Sunday Times article and we were also getting our information together as to
how we got to the 30 million. So the agreement was Eskorn would negotiate with Mr Molefe and return with a proposal to Minister
Brown. However Minister Brown issued a statement on that Sunday which said that she has now declined the Molefe payout and that
she had instructed Eskom to reconsider the issue. The statement was a bit contrary to the agreement so we then had to look at it
During this time | briefed the board on what was discussed with Minister Brown and then we had a meeting on the 25th of April. My
legal team and | worked over the weekend to get all the papers together and we suggested options pursuant to the meeting. On the
28th of April we received our legal counsel’s opinion in respect of the payment of the pension benefits and Eskom was then advised
that the early retirement agreement was actually legally impermissible as it was not allowed for Mr Molefe and you will see in the
subsequent litigation there's different interpretations. It was not allowed for Mr Molefe to take early retirement at the age of S0 in
terms of the rules because the decision was made in terms of specific rules and those rules really did not apply to Mr Molefe. So on
the 2nd of May we met and we considered the legal advice received and | advised the board that the approval of Mr Molefe’s
application for early retirement actually could not be implemented. That left Eskom in a bit of a quandary as he had departed - he was
now an MP because technically if that agreement was illegal or impermissible, he was still an employee of Eskom and therefore the
election had to be put to him that you either come back or you resign. The other options were that we provide him with a settlement
arrangement and the other for us to sue the pension fund and you know there was a lot of cross litigation, very technical, it's in the
documentation that | have provided to you.

Adv Vanara: Okay, | want us to just go back a littie bit because I'm interested in what | perceive to be governance failures. There's a
letter dated 16 October 2015 addressed by Dr Ngubane to the current Minister of Public Enterprises - is it correct that Dr Ngunane
was not an executive chairperson of the board?

Ms Daniels: No he was not.

Adv Vanara: Was there ever a board resoclution prior to his letter to the Minister?
Ms Daniels: Which letter?

Adv Vanara: The one dated 16 October 2015.

Ms Daniels: That one was in connection with his remuneration so executive remuneration was discussed at the people and
governance committee which was chaired by Mrs Venete Klein. This did not deal with the pension arrangements.

Ady Vanara: Yes | know but it seems to form the basis later on around the discussions on the pension regime, isn't that correct?
Ms Daniels: No, that isn't correct. That's the letter of 25 November 2015, its in paragraph 64.

Adv Vanara: Im sorry for that but prior to this meeting of the 25th November 2015, was there any board resolution that Dr Ngubane
was communicating to the Minister?

Ms Daniels: Yes there was. This was discussed at the people and governance committee and also during this time Eskom was
negotiating Mr Molefe's permanent employment with him as the Group Chief Executive and I'm using the term permanent
employment very loosely not in the contractual terms because you would recall he came across to Eskom on secondment from
Transnet and his secondment had been extended, | think, twice.

Adv Vanara: Can you for the record read what then were the proposals to the Minister. In other words you confirm that paragraphs
64.1 10 64.4 were issues consistent with the resolution of the people and governance committee.

Ms Daniels: Yes that |...at this stage it was a proposal to the Minister. it would only be confirmed at a meeting of 7 February 2016 but
what the proposal was, as extracted from the letier, and this was the provisions, one was: regardiess of Mr Molefe's age after the five
year termination date, he be allowed the retire from the service on the basis that he is aged 63, that the penalties described in the
Eskom pension and provident fund prior 1o age 63 be waived, that Eskom carries the cost of such penalties to be paid over to the
EPPF, in the event that Mr Molefe's contract is not extended beyond the five year termination date, he will be allowed to subscribe to
any other SOC or government pension fund.

Adv Vanara. Now what happens to the letter that is sent to the Minister with these proposals?
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Ms Daniels: | forwarded that letter as signed by Dr Ngubane to the Minister's office. | usually as protocol is... the Company Secretary is
the one that communicates formally correspondence with the Minister's office and so | sent it to her PA, Ms Kim Davids, Receipt was
acknowledged. In that time we were discussing remuneration issues for executives and non-executive directors becausat ere all
new and also in preparation for the AGM. And so | think the first meeting that year was the 9th of February 2016 and this was to
discuss the retirement of Mr Molefe and other remuneration matters. Well this is not his formal retirement proposal. So that was on
the 9th of February. From my notes there was a subsequent meeting which ) attended on the 23rd of February with Minister Brown,
Dr Ngubane and Mrs Klein in Cape Town where Mr Molefe's pension arrangement, as set out in that letter, was discussed. Minister
Brown indicated that she would not oppose the pension proposal but that it must be submitted to her in writing so that she could
deal with it expeditiously. | highlighted to her that the correspondence had been sent to her office in the letter dated 25 November
2015. We also required clarification because when Mr Molefe joined Eskom it was on the basis that he would be a permanent
employee as defined permanently employee i.e. no fixed term contract however the...and that is also how the letters came from
Minister's office when she appointed him or support the recommendation that he be appointed as Chief Executive that he would be
permanently employed. | then asked the governance unit in the DPE that they had mentioned that it was going to be a five year
contract as per Cabinet but it was not stipulated. They subsequently corrected that but Minister seemed to be surprised, she asked
that could confirm for us whether that it indeed was the Cabinet position and it subsequently appeared that it was s, that it was
confirmed. 5o at the meeting of the 9th of February, the people and governance committee, | set out what was resolved at the
meeting in paragraph 68,

Agv Vanara: Just before you get to paragraph 68, there is in paragraph 67, the meeting seems to have noted the discussians relating
to the conclusion of Mr Molefe’s employment contract, it says with particular reference to and | quote, the current rule that staff over
50 years of age with at least 10 years service were entitled to retire at or as per the Eskom pension and provident fund rule. This was
followed by a request and | quote: “the Eskom rurles to be amended in respect of executive directors with fixed term contracts to make up for
shortfoll in years waive the penalties and refund the pension and provident fund the actual cost relating to additional services”. Unguote. So
what | gather here is that at least the peoples and governance committee seemed to be familiar with the rules of the Eskom pension
and provident fund to the extent that they were to request amendment to the rules - is that correct?

M

Ms Daniels: Let me just give you a bit of context before | answer, the, Mr Anton Minnaar was the person who dealt with the Eskom
pension fund and he and Ms Klein, Mrs Klein, as the chairperson of people and governance, ran with this transaction. It was not really
fully discussed at the board. And you know when you talk about the governance, we have non-executive directors, there are only two
executive directors, namely, the chief executive and the chief financial officer so this was a bit unusual. The first time that myself and
the board secretary actually knew about these things was at the meeting because we were told it's so highly confidential and also as |
was a junior to the chief executive | couldn't have access to that so what was anticipated that we could amend, that Eskom could
amend the Eskom pension fund rules but that was not so. And this was on the advice of Mr Anton Minnaar but that did not
materialise in that manner.

Adv Vanara: | hear your explanation. The point I'm making is that it would appear that members of the people and governance
committee knew about a rule that pertains to the pension payout and they are aware that this rule, insofar as the executives that are
appointed on contract had to be amended and that's why there's now a request to amend the rule.

Ms Daniels: Yes that's correct because this was the first time that Eskom would have executives on fixed-term contracts but they were
quite familiar with the rules.

Adv Vanara: The Eskom pension fund, pension and provident fund, says it was misled by Eskom in that Eskom presented Mr Molefe as
a permanent employee as opposed to a fixed term contract employee which would not have entitled him membership of the fund -
what is your response to that?

Ms Daniels: | agree with the Eskom fund - in our preparations for the court case coming up, we discovered that indeed he was loaded
onto the system as a permanent employee notwithstanding the employment contract was very clear that his employment terminates
in 2020.

Adv Vanara: Let'’s then move quickly to the Trillian McKinsey and Eskom relationship - the first contract you're referring to, there was a
payment to Trillian Management Consulting. Ms Bianca Goodson testified that at the time of receipt of this invoice, which amounted
to in excess of 30 million - not R30, not R30 000, R30 million. It was herself and her COO and no work had been rendered te Eskom.
Are you aware why and the circumstances Eskom paid this amount?

Ms Daniels: | wasn't involved in the actual transaction - | was neither company secretary nor head of legal at the time however | am
the person putting together the report for Minister Brown and so based on, what 'm going to tell you is based on that and it does
corraborate what you mentioned Ms Bianca Goodsen, it really does corroborate her version, her testimany here, It is also
corroborated in the Oliver Wyman Report which points out that the value for money for Eskom is actually questionable,

Adv Vanara: And that's besides the point that there was no contract between Eskom and Trillian.

Ms Daniels: No, at no stage during payment cycles or any of the payments was there a formal contract between Trillian and Eskom -
Trillian was styled as a subcontractor to McKinsey. In this particular instance you will find, going through the records, that payment
was made and Trillian was registered as a subcontractor to McKinsey on the Eskom systern.

Adv Vanara: 50 there’s no relationship between Trillian and Eskom - there's a relationship between Trillian and McKinsey is that
correct?

Ms Daniels: That's correct although McKinsey formally terminated or formally advised Eskam that it terminated its relationship with
Trillian.

Adv Vanara: We'll get there very shortly. The point 'm making - if there were payments to be made to Trillian, those payments should
have been paid, based on a relationship, paid by McKinsey to Trilian based on the relationship that they had -is that correct?
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Ms Daniels: That is correct.

Adv Vanara: The second contract there's again amounts paid to Trillian - how much was that? Look at paragraph 144, pa];% of your
document,

Ms Daniels: Payments to Trillian under this contract, the second contract, was R564 562 913,29,

Adv Vanara: Ms Bianca Goodson told us the business operating model of Trillan Management Consultant that they do not do the
work. They use their influence to get the business in the public sector. They get an international company that's competent to do the
work, they subcontract as S5DL and that's how they make their fee. If you look at this McKinsey TMC arrangement, is it consistent with
that operating model?

Ms Daniels: On the face of it no. there's a slight...and | do acknowledge that her, you know she was there for a short time. | have
looked at minutes of the steering committee and there are Trillian representatives at the meetings at Eskom even though there was
no contractual relationship between the parties. They were there as part of the McKinsey team. So whether that was their business
madel throughout, | can't say.

Adv Vanara: You're South African. You know the material conditions under which majority of this country live in. There are people that
struggle to make ends meet. When Eskom pays these amount of money to companies that do not have contracts with themn, where
there was no procurement process, where we cannot verify the value add - what message are we sending to the poor of the poorest
in this country?

Ms Daniels: In this instance Mr Vanara I'm not so sure what the message would be but in my view, based on what | know and what |
have discovered, there's only one way to describe this between the people of South Africa - this was brazen theft.

Adv Vanara: According to your knowledge you have prepared a report for the Minister and are you prepared to make that report
available to the Committee or are there any reasons why you can't make that report available to the Committee?

Ms Daniels: | am fully prepared to make it available to the Committee and answer any questions. This is the report that | prepared for
the Minister which she said was glaring gaps and this is the entire history and hence | can confidently say it was brazen theft,

Adv Vanara: 50 this report was given to the Minister?
Ms Daniels: Yes it was. It was personally delivered by me to the Director General on the 1st of September 2017.

Adv Vanara: You refer to some of the activity as brazen theft - are you aware that the Minister has actioned this report in terms of
reporting the thieves to the law enforcement agencies?

Ms Daniels: No, she...the action that she took was to discredit or try and discredit the report by advising the acting Chief Executive on
the morning that it was going to deliver it that it had been leaked to the media when that would have not been possible as | was still
busy collating the pages. The, there was a meeting between her and the chairperson and the, sorry, the interim chairperson, Mr
Zethembe Khoza, and the interim chief executive, Mr Johnny Dladla, on the 15th of September at the airport where they discussed the
report because she issued a media statement on that evening.

Adv Vanara: So the board is aware of your report to the Minister which points, among others, some brazen thieves - has the board
acted against the thieves?

Ms Daniels: | briefed...the answer is no. | briefed the board on the 29th of August regarding the outcomes and the findings of the
Bowman's Report and regarding the findings that were made and | set out the recommendations -you'll see | refer to a memorandum
of the 29th of August, | set out the various legal remedies that we needed to take including referring the matter to the Hawks. | think
the board was not really interested in hearing me, They gave me some pointers in how | needed to fix up the memorandum and the
thing that stuck in my mind was that Dr Naidoo told me to go and make sure that the numbering was correct - for me there were far
more important issues in the memorandum than the numbering but be that as it may, | then, | was asked to take back those memos
50 that nobody had a copy and | was instructed to shred it but | did not shred it so | have the full bundle of what | handed out there
and you'll see my notes on there as to what was discussed at that meeting.

Adv Vanara: Would you be so kind to hand the bundle with your notes to the Committee including the report that you submitted to
the Minister and to your board. But let me go back to the meeting of the 21st of November 2016. There’s a CIPC letter addressed to
Eskom and also sent to the Minister raising a concern around Mr Malefe's return. According to CIPC, they were informed that Mr
Molefe had resigned and draft minutes of a meeting were sent to CIPC - can you shed light around that.

Ms Daniels: Mr Molefe held two positions as a non-executive director and as an employee of Eskom. Insofar as the directorship was
concerned, CIPC requires that you have a formal noting that he resigned as a director - early retirement does not feature on their
options and that was | explained {o them in the letter that | then wrote. The minutes was still draft because we were trying to find a
way in which to say that he had left the company and that we could, you know, deregister him as a director an the system. You will see
that, so what we did in the updated, the finat minutes, was to say he resigned as a director and he applied for early retirement as an
employee, to make it very clear.

Adv Vanara: Where are the minutes of this meeting 29 November 20167 The 29 November 2016 there was a draft minutes sent to
CIPC to communicate his resignation. In the response you say those were draft minutes - | want to find out, a draft must become a
final document at some point.

Ms Daniels: Yes so | have that for you as well, I've kept the full set of how it developed.

Adv Vanara: So they are no longer draft?
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Ms Daniels: No they are no longer draft. At the time when they were submitted...| think what occurred is administratively someone in
the office of the Company Secretary deals with statutory requirements and they used the draft minutes to do that which is not good
practice but | have that on record as well as the responses that we gave.

Adv Vanara: In your report to the Minister, and you shared with the board, you making reference to brazen theft and therefore there
must be thieves - do you identify the thieves?

Ms Daniels: Yes | did.
Adv Vanara: Can you share with the Committee who the thieves are.

Ms Daniels: Mr, the people implicated and who | identify as thieves, that's my view, is Matshela Koko, Anoj Singh, Edwin Mabelane,
Prish Govender and Charles Kalima.

Adv Vanara: We know that Mr Koko is going through some disciplinary proceedings. In those charge, so are you aware the charges
that he is facing, are any of the issues that you identify in your report as forming the basis to call him a thief part and parcel of those
charges?

Ms Daniels: No they are not. That relates to the matter of Impulse International where he failed to declare his step-daughters interest
in the company.

Adv Vanara: But you must surely agree with me that package should form part of those proceedings, isn't it?

Ms Daniels: Yes in the ordinary course of business | would agree with you. The reason | sought to keep it out of that particular
disciplinary inquiry was for me that the current disciplinary inquiry is a sham.

Adv Vanara: We know that the, or at least | know that the Cliff Dekker Hofmeyr Report, on the Impulse issue, had exonerated Mr Koko,
Matshela. How, I'm not aware but my understanding is that that seemed to be the basis of the charges he's facing - is that correct?

Ms Daniels: That is correct. The Report of 13 June did make that conclusion that factually Mr Koka's version held up however |
recommended to the board that we cannot accept that Report at face value - there was no cross examination of any of the people
interviewed, there was no legal testing. | spoke to the people who opined on that Report and | was not comfortable with the
responses - | thought they were superficial. | recommended that we obtain a legal opinion from senior counsel on that matter and
that senior counsel provide us with a view and you would see that Advocate Azhar Bham briefed and that he came back with quite a
few anomalies in the, in the opinion that he provided and he did recommend disciplinary action against Mr Koko to interrogate those
issues. He also assisted Eskom in preparing the original charge sheets.

Adv Vanara: The original evidence leader, who { believe was subsequently removed, is he on the panel of lawyers providing service to
Eskom, if not how did he get to be appointed?

Ms Daniels: | was away on leave that the time but no he is not pan of the panel. The audit and risk committee instructed the Chief
Procurement Officer, Mr jay Pillay, to source these individuals so he sourced senior counsel, three senior counsels and Mr Sebetja
Matsaung. 50 the CVs were presented to me. Originally my proposal to the audit and risk committee was Advocate Sibande be case
presenter for Eskom as he was intimately ou feit with the case and that one of the senior counsel, | think Allister, I just can’t remember
his surname, as the chairperson as he had the most experience in terms of labour matters etcetera. | set that out in a very detailed
memo to audit and risk committee. They came back and supported it on the one day but the next day Mr Gounden who is the
chairperson of the audit and risk committee, sent me a message and said | must please speak to the chairman he has some ideas on
the case presenter. | asked him to clarify, you know, because | needed it to go ahead and before he could respond | got a message

™ from the chairman saying that him and Mr Gounden thought that Mr Matsaung should be the case presenter. My views on Mr
Matsaung's experience to deal with a matter of this nature were quite broadly reported. | thought he had very little experience and
this matter was not suited for a person of his level of experience.

Adv Vanara: My second last question, you refer to that disciplinary process as a sham - what do you mean by that?

Ms Daniels: There's been considerable board interference in that investigation and with Mr Khoza leading the charge. He, in my
discussions with him, he would mention that "l was talking to Matshela this morning and he thinks we should do it this way”, | don't
think he realised that he had told me that ‘cause | actually said "l beg your pardon” and then he changed tact, you know. That made
me suspicious. The fact that after formal board approval of the charge sheet prepared by myself and Advocate Bham they had been
changed twice. | was very surprised to see what was published as the charge sheet- it is fatally flawed in law so the risk te Eskom of Mr
Matshela Koko being exonerated on those set of charges is actually quite high. And then also the manner in which the case was dealt
with from the start - the fact that the evidence leader actually didn't really prepare witnesses. | had asked him for a list of his
suggested witnesses on the 23rd of August this year and I'm still waiting for it so you know | really don't have any faith in the process
that is on the go at the moment.

Adv Vanara: My last questions are twofold - one, have you ever been to the Gupta family, if so, why and secondly, why are you on
suspension?

Ms Daniels: Il answer the first one...I'l answer the last one first - my reason for suspension is as follows. | quote from it because
Eskomn has been denying that | am on suspension because of my report to the Minister but my charges clearly read as follows: “at the
core of these allegations regarding misconduct is the allegation that, whereas you prepared a report for the Minister dated September
2017, which report contains various matters of concern. After perusal of this report and after further relevant information were
obtained, issues were identified which could warrant disciplinary proceedings being instituted against yourself, it would thus be in the
interests of yourself and Eskom that through a interrogative process of disciplinary proceedings questions be answered relevant to
the report and the information received”™. And | close the quote. So that's the reason for my suspension. in respect of your answer on
the Gupta family, | have had the occasion to meet Mr Ajay Gupta on the 29th of July 2017.
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Adv Vanara: What were the circumstances and did you have any discussion with him? Who had accompanied you to this meeting?

Ms Daniels: Okay, | was contacted by Mr Salim Essa and he asked to meet for coffee. | was intrigued as | had met him o ous
occasions as well which | will share with you. And the reason | remember the date 5o vividly is that it was the only free Saturday that |
had upon coming back from holiday. Subsequent to that | take my daughter to maths every Saturday morning so there was no
opportunity to have coffee with anybody. | met him at Melrase Arch outside, t think it's the...he had said meet me gutside the African
Pride Hotel and | thought...l was in the reception area and he came to meet me and then we walked to a...| didn't know that there
were actually townhouses at Melrose Arch, a set of apartment blocks and we went into one of those apariments and as we walked
into the lounge area, there were four people which | was introduced to -Mr Ajay Gupta, Mr Duduzane Zuma, Deputy Minister Ben
Martins and a Chinese lady who's name | just cannot remember because at that point | was actually speechless. The purpose of the
discussion was around the process of the Molefe court proceedings. Mr Gupta wanted to know how far they were and | said there was
a scheduled meeting with the Deputy Judge President to discuss when we would set down the matter because as you would know, as
the Honourable Members would know, the DA, EFF and Solidarity have joined the application and we wanted all the matters heard on
the same day. He then...it was very difficult to understand him because he speaks in a very heavy Indian accent but the gist of what |
could gather was that he was saying that, okay, he will have to talk to someone in the DJP's office and to make sure that the meeting,
that the hearing take place after December 2017 so that it could be dealt with then. He mentioned something about Nkosazana
Dilamini-Zuma but | really couldn't follow what he was saying partly also because | couldn't believe where | was and what | was hearing.
And then there was some mumbling and then | left. That was the second occasion that 1 drove from Melrose Arch to my house, locked
the door, poured myself a stiff shot of whiskey and went to sleep. The first occasion was on the 9th of March 2015, 1 think it was, | just
want to check the...it was the date Ms Molefe mentioned, the 9th of March when Matshela Koko phoned me to meet him at Melrose
Arch and went through. He came and collected me at |B Rivers once again and we went to the office of, who | now know as Salim Essa.
Mr Essa started explaining to me, he asked me what was Eskom’s disciplinary procedure. | said 1 was not really famibiar with it because
I'm actually not a...| have an aversion to employment law, because I'm a contracts person, but | said generally you know if you want to
discipline someone you have to have give them a right of hearing and all of that. He got a little bit more specific and asked me what
needs to be done if you want to suspend people and | said well, you'd have to have a reason to suspend them and a rather valid
reason, and give them a chance to respond and then you can make your decision and that was as far as | go. He then proceeded, in
the presence of Matshela Koko, to sketch out to me what was poing to be happening in the next couple of days. He told me that Mr
Matona, Ms Molefe, Mr Marokane and Mr Koko would be suspended and that there would be an investigation into Eskom and that
you know, the board would communicate this in due course. Little did | know that it was going to happen the next day or it actually
happened the day after. And | actually didn't respond - that was the first occasion | went home from Melrose Arch. | think those
are...and then the second time | saw Mr Essa was at Eskom. It was round about October 2015 as he congratulated me on my
appointment as Company Secretary so those are the last significant dates for me.

Adv Vanara: As | hand over to the Chair, Mr Koko was the one who convened the meeting with you and Mr Essa and he was going to
be part of those suspended? And we know that he's the only one who survived the suspension - is that correct?

Ms Daniels: That is correct.
Adv Vanara: No further questions Chair.
Discussion

Dr Luyenge thanked the presenter for her thorough assessment of events. He asked if she would have access to the attendance
registers in terms of evidence as to who was present at the meetings - such information would make it easier for the Committee and
Parliament to take the matter forward. It seemed the witness collected a lot of information - approximately how much money was
lost? He asked this because the Committee wanted to ascertain how much damage there was already insofar as Eskom was
concerned. The conduct of the board and management at Eskom was something he did not believe in the past when people spoke
about activities convened to loot state resources - the witness made it clear there were these types of meetings. At times when
people stole, a human element came to the fore that one would not want it to be seen but by the locks of it, what was happening now
was an arrogant kind of behaviour that failed to put the plight of the poor masses of the country. He asked Ms Daniels to share if she
reported these activities to any state entities and, if so, what the response was. He asked if she had been receiving any threatening
calls or was discouraged from testifying before the Committee. He questioned if Ms Daniels was ever part of a meeting or received
any instruction to implement these unscrupulous activities.

Ms Daniels responded that she had prepared a full dossier for Adv Vanara but was still in the process of putting it together given the
amount of information. It would be given to the Committee for purposes of its inguiry - it would include minutes, documents etc. She
could not say how much was lost to SA. The rough estimate she spoke about today was about RS billion. Looking at all the
transactions, enough information had not been uncovered and Eskom employees were increasingly coming forward with more
information. She had not approached any state agency - given all that had happened she was very sceptical as to the bona fides of the
state entities. She had been receiving threatening calls, had attempted break-ins at home, been bullied on the road, followed a
number of times and had her phoned tapped. When she met with Mr Essa she phoned her friend, Rustum Mohamed, to ask if he
knew Mr Essa and if he could be trusted - the next day at work, Mr Koko asked her why she was speaking to Mr Mohamed. She had
increased security at her home and made sure she did not taking the same route home. Threatening messages disappeared off her
phone so she did not have evidence to lay a charge. These were death threats saying “if you know what's good for you, you'll shut up”.

She did not have direct instruction from the Department but recalled a time when she was approached by Ms Davids, the PAto
Minister Brown, at a chairperson’s forum, where Ms Davids informed her that Minister Brown had been receiving complaints from
suppliers and the Minister would be issuing a letter to say the suppliers must be given work. When Ms Daniels guestioned who the
suppliers were Ms Davids mentioned Trillian. Ms Daniels was incredulous at that time because Trillian was in the news. S s also
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surprised that a PA was telling her what to do, Ms Davids also phoned her to inform her that Minister Brown requested she used
Nkonki for the investigation of Mr Koko - this added to why she thought the process was a sham, She was perturbed by the fact that a
PA would be allowed to do so. There may have been more such instances that she was oblivious to.

Dr Luyenge asked if Ms Daniels came across any of the Guptas.
Ms Daniels reiterated that she had met Mr Ajay Gupta on 29 July 2017 in relation to the matter of Mr Molefe.

Ms Mazzone was blown away by the testimony of Ms Daniels which confirmed what many unfortunately already knew. It was very
important for the Committee to note that Ms Daniels had been threatened and that her safety had come into question - the
Committee did all it could to keep Ms Daniels safe although nothing could be guaranteed. At least the matter was now on public
record - the Member was once told the best way to deal with bullies is to biow the smokescreen away so that it was out in the open
and Ms Daniels had now done so. She hoped no one was as silly as to harm Ms Daniels now as it would be too obvious who it is. It
defied fogic as to what a member of the Gupta family would be doing at a meeting concerning an internal Eskom inquiry.

Ms Mazzone asked if a reason was given or why it was justified that Mr Gupta would be at a meeting discussing Mr Molefe's court case
- this made no sense to her. Did anyone query why Mr Gupta was there? Was there intimation of wha the Deputy Judge President
was? Was someone named? Did it mean they were trying to get someone to be the Deputy Judge President? Was there a discussion
with Dr Ngubane, as board chairperson at the time, instructing that Mr Molefe would go on early retirement was completely irregular
and could not be done? If so, what was Dr Ngubane's reaction to that? Coincidentally it is one year ago to the day since Mr Molefe
resigned. She asked Ms Daniels if she is clearly of the opinion that there is no way and no how that Mr Molefe could have belonged to
the pension fund and could have received the pension fund payout that he did because of the contract he was on. Minister Brown
was vocal that she did not know these things were happening and was going to institute inquiries - she asked Ms Daniels if the
Minister in fact knew about the Eskom Trillian relationship. In a parliamentary question, Minister Brown claimed to not know of the
relationship. Did Minister Brown know from the onset about Mr Molefe’s pension payout? Did Minister Brown know Ms Daniels was
asked into these meetings where people like Mr Gupta were present? The Department of Public Enterprises is the stakehoider so
surely the DG must know of what was happening as he oversees the Department under which Eskom falls - were these matters ever
reporied to the DG? Was Ms Daniels ever instrucied to do anything by the DG of DPE? She asked Ms Daniels if she knew of matters
being reported to the DG of DPE but not then acted on. It would seem Eskom has become a three way run entity by the board of
Eskom, government and a Gupta-affiliated consortium - she asked Ms Daniels if she agreed with that assumption.

Ms Daniels noted the meeting of 29 July was not a scheduled one. Mr Essa had asked her to meet him - she could not say why Mr
Gupta was there etc because it was not actually a formal meeting. Mr Gupta was in a grey tracksuit pants, no shoes and a t-shirt so it
was not a meeting - in her view he looked worse than someone at a shebeen. She felt like she was in a movie with Mr Gupta, Mr
Duduzane Zuma, Mr Ben Martins, who is the Deputy Minister of Public Enterprises, and a lady she did not know but would be able to
recognise from a picture. Ms Daniels prayed to God that she was not killed at the meeting because she felt she walked into a trap -
these were kinds of thoughts going through her head. The Deputy Judge President allocated judges. The scheduled meeting from
Eskom's side was to arrange a date for a hearing of all the applications. The machinations were to make sure the hearing took place
post-December 2017 5o that it was more favourable - this was her guess. The talk at the meeting was about trying to figure out how
the process could be influenced. Attorneys know that if they were nice to registrars etc they would get suitable dates. She found it
shocking that Mr Gupta knew about this. After this meeting she was convinced state capture was real.

She had no doubt Dr Ngubane must have been aware of what was happening in the board because under his watch there was the Mr
Molefe payment, driven by Ms Klein, BTC issues and Mr Pemansky being chairman of the IFC while sitting on Oakbay and was found to
be the CEO of Trillian Property and Asset Management white presiding over disposal of Eskom's non-core assets. Facts are facts - one
could not be the head of an organisation and not know what was going on. In terms of the pension payment, protocol was that only
the chairman corresponded with the Minister so In this instance the letter was prepared by Mr Minnaar and signed off by Ms Klein
and Mr Khoza. Now that she had all the facts, Ms Daniels knew Mr Molefe was not entitled to the pension payout.

Based on her PA’s intimations to Ms Daniels, Minister Brown knew about Trillian before. Her reaction to Ms Daniels' report meant that
the Minister sanctioned the action - there was no other inference to draw. Ms Daniels was also convinced Minister Brown knew of the
pension payout to Mr Molefe but tried to fob it off on her officials. Three people in the office of Minister Brown acknowledged recetpt
of the letter and there was a meeting with the Minister on 23 February at her instance - the Minister therefore could not have not
known. On a balance of probabilities, Minister Brown must have known about the Gupta meeting. Ms Daniels, given her experience
and what she now knew, was of the opinion that everyone in the office of Minister Brown was captured. As a right thinking South
African, Ms Daniels would not be fooled. The DG of DPE had never instructed Ms Daniels to do anything but the officials in the
Department had an attitude that Eskom worked for them and so did not really understand the role of a shareholder. At times
unnecessary reports and information were required - Eskom officials were called to meetings with the Department at a moment’s
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notice where they would have 1o explain for hours when they actually had work to do - this was an abuse of power and not a healthy
relationship. It pointed to the paucity of leadership - when the Minister and DG were so lax not much could be expected, Ms Daniels
definitely agreed Eskom was being run three ways.

Mr Swart was outraged by what was shared with Committee today and the level of capture suspected on the prima facie evidence. The
factual findings of the Public Protector's Report have not been taken on review whilst a small part of it has been taken on review by
the President relating to a legal issue - we know the Public Protector found seriously breaches of the PFMA particularly with the
Tegeta contract. He did not understand why Ms Daniels complied with the Gupta meeting of 9 March 2015 - he asked why she did not
tell them to get lost or ask them what right they had to ask her those questions, similarly to what the previous Deputy Minister of
Finance told the Guptas in more lucid terms. The meeting of 9 March 2015 fits into the pattern of the executives being suspended as
the Committee heard from Ms Molefe this morning, after Ms Molefe pushed back on signing Gupta-influenced contracts. It was heard
from Ms Daniels that the entire sequence of events was all planned out. This all plays into the narrative of Eskom having been
captured by Gupta-aligned people. He asked Ms Daniels to comment on this,

Ms Daniels replied that the meeting of 9 March 2015 was not a formal one - at the time she was a senior manager i.e. four levels
junior than what she is now. She has been with Eskom for 11 years beginning as a junior legal advisor after working her way up. After
the meeting with Mr Essa, she also phoned Mr Dan Morakane, who was at that stage the acting Group Executive: Group Capital and
her boss prior to Mr Koko - she told Mr Morakane exactly what happened and he said he had heard the rumours. After the meeting
with the Guptas, she instructed the team to get a date before December 2017. The case is now going to court on 29 November 2017 -
in this way Ms Daniels did what she could to put her foot down.

Mr Swart said the CEO of Trilltan Advisory told the Committee about the payments - the CEO was of the view the payments were
made in contravention of the PFMA and the Companies Act and were therefore unlawful. The Report of the Public Protector also
referred (o this but yet at this stage very little action has been taken. The Budlender Report also expressed concern that the matter of
capturing was ongoing and malfeasance was ongoing. What was happening now to recover the funds from Trillian and McKinsey? Is
there litigation? Is it going to the Special Investigating Unit (SIU) which would be a further delay tactic hecause the President appaints
the SIU?

Ms Daniels said the Bowman's Report recommended certain steps - she briefed the board on this on 29 August. Notwithstanding the
referral to the SIU, there is an obligation on the board of directors, as the accounting authority, to recover the money. She made this
clear in her presentation that despite referring it to the SIU {on which there was a formal board resolution) there was an obligation in
terms of the PFMA and Companies Act. She could hand her files to the Hawks but she did not have confidence that they would do
anything about it. She personally issued the letter of demand to McKinsey and Trillian - she did not tell anybody that she was doing
this except the CEO. The very next day she was suspended.

Mr Swart asked where the process was now.

Ms Daniels heard through anecdotes that the board was trying to discredit her report and discredit veracity of the Bowman's Report
so that it cannot be used. Apart from suspensions, no action had been taken.

Mr Swart asked if this meant no further action was taken since the letter of demand was issued.

Ms Daniels said the letter was issued on 4 or 5 October 2017, She recommended Eskom go to court, get the decision to pay set aside,
as it was an action in terms of the Administrative Justice Act, and this needed to be done within six months of the decision being
taken, By now, because of all the stalling, she thought a Judge or any court would be hesitant to grant condonation. She found
McKinsey's commitment to pay the R1.6 billion quite disingenuous because she was sure its lawyers would have informed them the
time period for Eskom to do something was now expired. She had been on suspension since 6 October 2017 and her access to Eskom
information was severed.

Mr Rawula sought the legal opinion of Ms Daniels on the different versions relating to the pension/leaving of Mr Molefe where Eskom
basically bent the rules to specifically fit the case of Mr Molefe. What was the actual version of events? The proposed amendments to
fit Mr Molefe were actually effected by Eskom because the R7.9 million, as a result of the adjustment, would not have been paid if that
was not the case. The point is the process was already congoing - he asked Ms Daniels to respond to this.
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Ms Daniels, speaking in her personal capacity and not for Eskom, said it was indeed a fit for purpose arrangement done specifically for
Mr Molefe. There were attempts to do the same for Mr Anoj Singh but because Mr Singh was too young it would not have worked. In
her view the talk of early retirernent, leaving and all the different versions was all a smokescreen to create confusion - I\?" fe did
not officially offer a resignation letter. The statement Mr Molefe made that he was stepping down in the interests of good governance
was sent to all board members as well. Mr Molefe applied for early retirement but he did not meet the requirements but the board
was willing to subsidise that. If Mr Molefe did qualify for early retirement, as a pensioner he would be able to take a third of what was
due to him as a cash payment - this money would then have to be paid back because Mr Malefe was not entitled to it. Ms Daniels
made it clear she was not called to advise on these matters. Only after reading the Sunday Times that morning did she start putting
together a file - only after going through the information did she realise Mr Molefe did not qualify and she distinctly remembered
asking if it meant he was stilt an employee of Eskom while being an MP.

Mr Rawula asked if it was standard practice for Eskom to make prepayments in reference to its contract with Tegeta. The Committee
heard from the business rescue practitioner that there was a contract which Eskom had with Pembani but for some reason Eskom
was not happy with the contract other than that it did not have the capacity envisaged - at the same time Eskom preferred the
contract with Tegeta. Was Tegeta favoured because it was a Gupta-linked company? The Committee also heard Mr Koko pressured
officials to flout procurement processes and policies and for this the offictals were suspended. Part of the job of Ms Daniels was 1o
ensure the board was compliant with legal prescripts - he asked Ms Daniels what her role was in terms of flouting the law. In
hindsight based on her own personal ethics, he asked Ms Daniels if she should have resigned earlier or blown the whistle against
wrang doing taking place.

Ms Daniels clarified that she was a legal adviser at Eskom in the primary energy division in 2006. She then became primary contracts
manager in the primary energy division from 2009 until 2011 before working as a senior manager in the office of the Group Executive.
Her role changed along the way. She only became Group Company Secretary on 1 October 2015 before taking over, by request, as the
acting Head of Legal when the incumbent left. She reported issues in 2015 to Mr Morakane. Mr Matjila did not pressure Ms Daniels
into signing any contracts - as chairperson of the suppliers’ suspension committee, where errant suppliers were dealt with, she dealt
with a supplier who had committed fraud and the committee in effect blacklisted them so the company could not do business with
Eskom for five years. Mr Matjila wanted Ms Daniels to uplift this suspension but she refused and he then threatened to fire her that
day and she said “go ahead”. This was the only instance where Mr Matjila forced her to do something that she did not want to do but
he did not succeed.

Ms Daniels was not aware that Eskom entered into a contract with Pembani - she knew Pembani approached Mr Molefe to sign a
contract as it was interested in buying Optimum on terms. This was not presented to Eskom - she only found out about this in the
Public Protector's Report.

Suppliers across the board were often given prepayment - there were strict rules about it and in the case of Tegeta those rules were
applied. Ms Daniels had the share certificate, it was pledged and the guarantee was only uplifted once the money was set off against
the coal delivered. The case was unusual in that Eskom clearly favoured Tegeta because it helped them buy Optimum.

Ms Nobanda was interested in the meeting with the Guptas - she asked Ms Daniels to repeat who was present at the meeting with Mr
Ajay Gupta.

Ms Daniels repeated that it was Mr Ajay Gupta, Mr Duduzane Zuma, Mr Salim Essa, Deputy Minister Ben Martins and a lady whose
name she just could not remember.

Ms Nobanda reminded Ms Daniels of the meeting of the Committee of 23 May 2017 at the Townhouse Hotel which she was part of
with Dr Ngubane and some of the Eskom board members. in this meeting, Dr Ngubane mentioned that Mr Molefe qualified for the
pension fund payment. Ms Daniels was present at the meeting and assisted in explaining the calculations and how the R30 million
was reached. The Member asked why she should now believe what Ms Daniels was saying and presenting to the Committee was true.
At the time Ms Daniels did not say what was happening was wrong.

Ms Daniels responded that at the time she did not have all the information that she had at her disposal right now. She went through
an extensive process of looking for documents and putting it together. Information in the file on the Mr Molefe matter came from
different departments. Whatever she told the Committee Ms Daniels could verify with fact. Had she known something was wrong at
the time Ms Daniels would have said so.

Ms Nobanda asked if Ms Daniels did not have the information she did now, and everything went smoothly for the pension payout of
Mr Molefe, it would have meant Ms Daniels was complicit in the deed whether it was wrong then or wiong now.
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Ms Daniels did not agree as her role as Company Secretary was administrative. In terms of this transaction she was not for
advice at any time. At the meeting she recorded the advice. She supported the theory of the Member that had the Sunday Times not
published this story, no one would have been any the wiser -this came with the benefit of hindsight and what Ms Daniels knew now.

Ms Nobanda referred to the section of Ms Daniels’ statement which spoke to circumstances leading to her suspension - she asked
what led the board to suspend her if the board was new. Were the recommendations for disciplinary action against Ms Daniels what
led to her suspension or was this a different matter?

Ms Daniels was saying in the statement that her role became increasingly difficult with the new board - at its first meeting of 23 June,
the new board tasked Ms Daniels with firing the manager in the office of the chairperson who had written an opinion on Eskom's
reputational crisis and the board's breach of its fiduciary duty. Ms Daniels refused to do so because the manager was hired to deal
with Eskom’s communication, more particularly the board's reputational issues. In her case, Ms Daniels took annual leave from 1 July
and while away, at a board breakaway, Mr Khoza announced that the board decided that the Group Company Secretary and Head of
Legal cannot be one person and Ms Daniels needed to choose knowing full well that she had already chosen in March of that year to
be Head of Legal. During this period, because of the Molefe matter and the governance issues raised and that decisions taken were
actually irregular, the chairman of the board asked the Chief Audit Executive to do an investigation on the governance issues. That
Chief Audit Executive recommended to the board, without her knowledge, that she be suspended - this was on a different charge. She
picked this up while preparing for the audit and risk committee and it was said she backdated minutes and had not done certain
things. A detailed response was then provided to Mr Gounden and his colleagues and to this day no response was received. The Audit
Executive then said he made a mistake via email - Ms Daniels did not accept it and told him to go back to the board to inform it this
was wrong. He was then requested to amend his submission but it did not deter from the fact that there was a concerted effort to get
Ms Daniels out of the way.

Ms Nobanda asked Ms Daniels why she thought Mr Koko was so comfortable taking her along to meetings with Guptas.

Ms Daniels explained she was the, for want of a better word, chief of staff in the office of Mr Koko - these meetings were ad hoc and
were not actually meetings. Mr Koko said they would go and discuss IPPs but then they would end up at the offices of Trillian where
she would wait outside as Mr Koko met with Mr Essa and Mr Wood. The rmeetings were not formal. There was no discussion of "how”
and “why” and there were no actions for Ms Daniels to take. Mr Koko also wanted to “show off” who he knew.

Mr Gungubele questioned how Mr Koko escaped from being suspended.

Ms Daniels said the strategy of Mr Koko was to “wait it out” while the other executives left. There was a meeting where Mr Koko had to
motivate why he should stay - he prepared a written submission and thereafter the board was ostensibly convinced that Mr Koko was
sincere and wanted to come back.

Mr Gungubele asked if the relationship between the current chair of the board and Mr Koko was purely professional,

Ms Daniels, in her view, did not think it was. During the disciplinary process Mr Khoza was quite hostile towards Ms Daniels in terms of
what she wanted to do. He interfered in the charges and was too operational to be the chairperson.

Mr Gungubele noted there was a general allegation against the current board that it was a Gupta board - he asked Ms Daniels to
comment on this allegation.

Ms Daniels, in her view, agreed certainly in the case of the current and previous board, in her experience because she worked with
both boards. During the time when banks were beginning to question peoples accounts, one of the directors phoned her for advice
and the director was livid because she had been declared a politically exposed person - she then said to her "we all know this is a
Gupta run board and we all know we take instructions from the Guptas so if these guys think | am going to go down | will tell on
them”.

Mr Gungubele asked how critical Mr Khoza was on the board for being a Gupta conduit.

Ms Daniels said that in Mr Khoza's previous role as chairperson of the board tender committee, many of the transactions went
through unopposed, there were round robin resolutions and ad hoc board commitiee meetings called at a moment's notice - the
ground was there. For a non-executive chairperson Mr Khoza had been at the office every day - that is unprecedented.

Mr Gungubele requested the Committee get all the CVs from the current board to ascertain if they were professionally appointed. He
asked Ms Daniels to explain the prepayment.

Ms Daniels replied that in simple terms, it meant Eskom gave the supplier the cash ahead of supply. This was because if Eskom was
going to ask the supplier for more coal, it would need to fund the operations of the supplier.

Mr Gungubele questioned if it was carrect that this prepayment was deposited 1o Tegeta.

Ms Daniels confirmed this. She drafted the pledge and share agreement. When there was cross-supply, as there was in this case from
Hendrina to Arnot, it was plausible.

Mr Gungubele asked if this was legal oversight on the part of Ms Daniels.
Ms Daniels said she was not a lawyer then,

Mr Gungubele noted Ms Daniels was the Company Secretary and her primary responsibility was to advise on corporate gaver,
She was also legally trained - to an extent she must accept there was oversight on her part.
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Ms Daniels accepted this - her focus was to ensure Eskom had security.
Mr Gungubele wanted to know more about the guarantee of R2.1 billion, which involved ABSA, and the story behind it. 1 46

Ms Daniels said Mr Koko wrote to the DG of the Department of Mineral Resources. Usually the Eskom coal contract was used as
surety - it was a little bit unusual for Eskom to have given the guarantee to a supplier.

Mr Gungubele asked if it was unusual or wrong.

Ms Daniels stated it was wrong.

Mr Gungubele asked who prepared the documentation in this case.
Ms Daniels responded that it was Treasury - she was not involved in it.

Mr Gungubele questioned the role of Cliff Dekker Hofmeyr and if procuring the company, in terms of corporate governance, was a
prudent decision.

Ms Daniels said they were on the Eskom panel and investigated the conflict of interest and whistle blower reports. With the benefit of
hindsight, she would have used another company,

Mr Gordhan wanted to play devil's advocate for a short while and put to Ms Daniels that she was spilling the beans due to the
suspension as cpposed to something being genuinely wrong,

Ms Daniels responded that she was fighting the suspension - she believed in Eskom and would like to go back to work to be part of
the Eskom clean up. Other than when asked about her personal opinion, Ms Daniels ensured she could back up what she was saying
with documentary evidence. This was not an act of vindication on her part.

Mr Gordhan asked how Ms Daniels would rebut Mr Koko or Mr Essa if they denied her claims around having coffee at Melrose Arch
and seeing certain people in tracksuit pants.

Ms Daniels would not be able to do - it would be her word against theirs. People said the Gupta leaks were not true but now we know
that they are - it was a question of one making up one's mind as to whether one believed Ms Daniels or not.

Mr Gordhan noted that the name of Mr Gounden flowed constantly through the testimony of Ms Daniels - he asked if Mr Gounden
operated with the right level of integrity on the board and as chair of the audit committee,

Ms Daniels was of the view that no - Mr Gounden was very much tied to the influence of Mr Khoza. When Ms Daniels presented the
Trillian Report to the audit and risk committee, Mr Gounden was prepared to allow Mr Anoj Singh to sit in while she presented - at
this point she lost respect.

Mr Gordhan wanted to know what “issues” were discussed in the report Ms Daniels prepared for the Minister.

Ms Daniels responded that there were four issues - Minister Brown said it was clear from the report there was a complete failure in
audit centrol and Ms Daniels agreed with her on this because the report by the Chief Audit Executive said the McKinsey Trillian deal
was above board, compliant and the only thing required was a termination agreement. The second question the Minister asked was
why there was no contract in place for Trillian - she responded that there was no legal or contractual obligation to do so. Thirdly, the
Minister said it appeared the legal department had no role in the contracting process - this was not true because it was dealt with by
her predecessor and there was in fact an opinion from Adv Kennedy that the contract between McKinsey and Eskom required

—. Treasury approval for the deviation, The fourth issue was that the Minister wanted an explanation to the executive ethics committee

as to why she had lied to Parliament,

Mr Gordhan asked why Ms Daniels was being suspended - was it incompetence?

Ms Daniels said they said she ought to have known about the contract and advised the board - the first time she became aware of the
matter was on 5 December 2016,

Mr Gordhan wanted to know why Mr Dladla delivered the suspension personally to Ms Daniels at her residence.

Ms Daniels thought he was under enormous pressure to suspend her - she expected it from the day she handed in the Trillian-
McKinsey report. Mr Dladla needed to go back and say he delivered the suspension.

Mr Gordhan asked Ms Daniels, based on her knowledge of the Companies Act and PFMA, if the current and previous directors of the
Eskom board were capable of being reported for their lack of diligence, amongst ather things, to the CIPC and declared delinquent
directors?

Ms Daniels thought a delinquency application would have very much merit in this instance.

Mr Gordhan recommended the Committee write to the office of the Gauteng judge President and inform him that the DJP’s office
came up in its discussions today so that he was aware of the abuse of these sorts of matters in the context of state capture.

Mr Marais asked if it was also the task of the Deputy Judge President to allocate cases to Judges - this was the crucial point because
the Deputy Judge President could decide which Judge to give this case ta.

Ms Daniels said this should be emphasised and it explained why Mr Gupta, at that meeting, wanted to know the process.

Mr Tseli did not want to assume that Ms Daniels, as a legal person and in the course of performing her duties in advising the board,
did it in writing.

hitps://pmg.org.za/committee-meeling/25466/ {&/ &9!30
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Ms Daniesl responded that she did some memos especially around the McKinsey Trillian matter.
Mr Tseli asked if Ms Daniels advised in writing on what was best to do in the Mr Molefe pension matter. 1 47
Ms Daniels said this was all in writing,

Mr Tseli asked if Ms Daniels, as Company Secretary, was not supposed to be part of the processes involving the business rescue
practitioner negotiations around the R600 million shortfall,

Ms Daniels would not have been as her role was administrative to the company. She recalled being called to one meeting with the
business practitioners but Mr Koko wanted notes taken of the meeting - Mr Nazeem Howa was there and the people from primary
energy.

Mr Tseli sought her comment on the relaxing of the rules of the Mr Molefe pension matter. Was there anything wrong in that
particular instance?

Ms Daniels explained the relaxation of the pension fund rules did not materialise because the board was not authorised to do so - the
pension fund was administered by a separate board of trustees and any amendment to the rule would get done there. The best that
could have been done was to ask the pension fund certain questions.

Mr Tesli asked if this was the first instance of a rule needing to be amended that Ms Daniels had come across since working for the
company to address a particular aspect.

Ms Daniels said it was not - it had been done before when executives tock early retirement but the instance of Mr Molefe was
different because he was a contract employee. She was quite relieved that it could not be done.

The Chairperson thanked Ms Daniels for her time before the inquiry and her cooperation. it was valued and would assist a great deal
in providing Members with an understanding of Eskern during her tenure.

The meeting was adjourned.
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Submission prepared by: Suzanne Margarel Daniels
Group Executive: Legal and Compliance

Eskom Holdings SOC Ltd

08 November 2017

PORTFOLIO COMMITTEE ON PUBLIC
ENTERPRISES

Oversight Inquiry into Governance, procurement and
financial sustainability of Eskom

S,n

I the undersigned. Suzanne Margaret Daniels, hereby sei out my foctuai
narrative refoing fo my experience ai Eskom as the Group Company Secreiary

from 1 Ociober 2015 and subsequently as the Group Execulive, Legal and

Compliance from 27 July 2C17.

I am an oduli female attorney and conveyancer, born and raised in Cape Town
cnd currenily residing in Gauteng.

This guideline is prepared with the purpose of informing the Porifoiic Commitiee
on Public Enterprizes on the specific topics | have been invited to give evidence
on and assist it with its enquiry into “state capiure”.

Over the past few montis, informetion relaiing to the ex*ent of 'siars capiure’
has been reported by e media and other irdividuals whe have steppad
forward.

The facts se! out in this document are within my personat <nowledge, unless ing
centext indicates ic {he conmnary. They are o the best of my xnowledge and

beiiel boin frue and correct,

To ihe axient nat Hrely on infermation furnishcd -0 me by o'ners. | have provided

the necessary cocumeniation.
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. Subseguently, I was fransferred 10

- it is importani to note, | aflend

. Upor the depariu
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i begun my coresr ot Fokom on | mMay 2006 as o Chief Lega: Adviser in
Generaiior Prmiary Energy. Corracts Sechon, This business unii was part of ine

Gereration Division af the "ms headead by Eny Matya,

I became Acting Contracis tAanager  Primary Energy in Aprii 2007 and during
ihis period i was accountabie for the ariiculation promofion and execution of o
confroct advisory and risk managemen! approach in the fuel procurement
executed by the Primary Srergy Division.

was Permanently appoinied ‘o the role of Serior Manoger: Confracis {Coal,
Water and Gas) in April 2008 urtii January 201G when | moved !c ihe cllice ihe

Managing Director, Priimary Energy Division,

‘as aopoeinied Senior Manrager. Office of 'he Greup Execulive in 2C1; and

served urder Dor Marokane, Kannagn Lakmeeharon., ang Maishels Koko

respeciively.

the Office of the Chairman on 1 Aprii 2(i15.

i was appoinied Group Company Secretary on | October 2015 and neid this
position until 27 July 2017 wher the current interim board of Eskom accepted my
resignation s Company Secretary. The duties of the Comparny Secretary ore set
out in saction 88 of the Compenies Act, 2008 as amended.

ed board meetings and board subcommittee

meetings as company secrefary and not as a director hence | would have no
voling rights. My roie was ‘o record the proceedings cf the meeting and
oroduce arecord thereof in ine form of minuies, While par! of the roie requirec
thal | advise the board orn compliance with regulaiory and siatuiory
reguirements, nis role was located within ihe tegol and comgliarce deporiment
and thus my role was mited 0 adherence 1o fhe Companies Act and the
Memorundum of Incorporation,

I was

re of ihe General Manager: Legal and Complionce,
ve o

requested by the Group Chief Financiai Otficer and Group Chief Execuii
carelake ihe roie of Aciing heod of legal with effec? from 1 Sepiember 2016 and
fhus tHulfiled o dual funclion of Company Secretary and Acting Head of Legal

and Compliance for the penod until 27 Juiy 2017,



15 In hindsight, ot the

té.

20.

. When ihis current beard took over wnich was st

- This was Unknown ‘o me as | was nol provided
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ime it mode serse to astume boih roles o5 the guiding
princinle was that as an oficer of the cOmpany. I Fad ‘o act in e bas! interests
of Compony . For g pericd of time ) exercised duty of care in these roles and
execuied both 1o the bes! of abillity. This is evidenced by ithe suCcesses Eskom
rreguiatory forums, Or the Company Sacretary.

enoyed in Court ang othe
e igking and recorg

tives such as improving the audality of mingt

varous inifia
ciion making and verification.

Keeping and/or the enfire copacity de

While this principle i theoretically sound as stoied in the textboors, it become
s this led io clashes wiih the then Interim Chiei Executive,
d disguiet at Bocrd and Fxco level. This dual role
optimally io achisve is

problematic for me o
Matshela Koko and aiso cause
demands ¢ highar order leadership for it io function

natural objectives.

which uitimeiely impacied the soan of my

Ai It became untenable for me,
p the roie of

operaiions, | tormaily advised e Board tha* | wished io iake
Head of Lega! and Compitance in Morch 2017 and would resign s Compary
Secietary.

Due ‘o leacership irstability at the time, this became o formal redfity only ir July

2017.

yied as an Inierim boord by

Minisier Lynne Brown, my overal role within the Company became increasingly

unienable.

The first builet was launched when, cn the insiructions on the Interim Board

Chairperson, Zethembe Khoza, the Chiei Audit Executive, Molel] MNkhabu
he recommended disciplinary action

prepared a boord submission whergin |
agairst me,

with the opportunify 1o make
input inte 'ne findings of suci: investigation.

t oniy picked this up as | was preparing for the meeling. and immedaely

brought if 1o the atienfion of my Board Secretary, Mrs Arnamarie van der
Merwe, and insistad that we orepore a formal writien respense to the ollegations
s&! out in the submission prepared by the Chief Audit Executive. The ietter was
addiessed o Mr Scihie Gounden. ihe Chairman of the Audii ond Risk

Commities,
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29.

3C.

3. it is for this feasor thai | hove referred the matier of
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Upon receipt of the writter corespondence from the boaord

- M Nkhab
email and indicaied hat he

secreiary and |, offered a haphazord response in
had mades a mistake ond anclogized,

ailegaiions were Guite seriocys. yer

We did neot accept the opology ot the
Y i the

vexaticus in nafure and cughi {o have been oddressed accordingl

HIme commitice, which did noi happen,

10 *Nis daie, this matter has nat been resolved, notwithsiancling par Nebhabu's

Dseudo CpPoiogy. No formal acknowledgment nor action from Ay Gouncen has

been receivad o date by either Mrs Van Der Merwe or me.

a5 advised of the investigation on my ‘eam building exercise
interim Board Chairperson,
Qotion found its way info my

. Subsequenﬂy i
which was ghg spearheaded! by the current
Iethembe Khoza, it is common cauvse inat this alle
subsequent nofice of suspension on 2 Ociober 2m7.

On 2 October 2017, 1 received o Notice of Intention 1o Suspend on a set of
allegations which was hand delivered io my house in the evening by Mr Johnny

Diadig, Interim Group Chief Executive af the time., ,

I submiited 'eépresentations on Thursday 5 October 2017 at 900 ‘o the then
IGCE, Johrny Dlagia Qs waos stipulated in paragraph 6 of the nofice,

017, treceived @ Notice of Suspension dated 6 October
eculive {("IGCE") Sean
017 and confirmg ‘hat

However, on § Ociober L
2017, wherein ihe newly appointed inferim Group Chief x
Mariiz, refers 1o My writien represeniaiions of 4 Oclober 2

he ngs corsiderad same.

aficns, Sean Maritz decided io confirm my

On the basis of those represe
‘he finalization of an investigation and/o

susoension  with Pay pending
disciplinary action infe the cllegations of misconduci againsi me. yet ire

allegations are 1005 different to what was PUito me on 2 Cetober 20%7.

. The comespondence sets oy the basis for he decision and ase he tarms of My

suspension,
. Therefore the suspension ifsalf is highty iregultar.
my urfair suspension 10 the
CCMA whicn | have requested io be expediteg based on ine pubic interesi gt
piay rereir,
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i he :ame fime | was emailed a Notice 10 Atiend Disciplinary with Arnexure
"AT setting out *he Aleged risconduct/s. The date Yime ord place of tha
e newly

#

hecring was T1BC anc this Motice was ako sigred Dy Sean Maritz,
appoicted ICCE on 6 October 2017,

Al the core of these allegaiions regarding misconduct is the ollegation thai:
“Wherecs you prepared a repart for the Minister dated September 2017, which
repcri contains various matlers of concern, After perusal of this report anct after
further relevant information were obfained. issues were identified whick could
warrant discipiinary proceedings being instituted against yourselt, 1t would Hhus
e in *he interest of yourself and Eskom that through an intercgative process of
aisciplinary proceedings, questions be answered relevant to the report and the

information received.”

My instruction 10 convene this meelinrg come from Zethembe Khoza,
Chairperson of the Board Tendeat Commitiee at the time.

This colt was around 19h30 on the evening of the 11" April 2014 to my mobile. |
haed actually missed the call os | was home having dinner with my family when
neord *he phone ringing in my study. | stepped away from the dirner tabie ‘o
return Mr Khoza's call. The reason why | car be so specific as to the details is that

I nave had the opporiunity to examine My pnone records for the dale in
queshon,

MI Khoza informed me that it was necessary 1o convene a BIC meeting for that
svening and that ihe item o be discussed wac the emergency coal supply o

Arnot Powar Siation,

- I'guestioned the efficacy of having @ meeting at that laie hour s the scheduled

BiC meeting waos due o ‘ake ploce on the 13" April 2016 which was a mers 48
nours away. 1o the best of my knowledge the emergency hod been declared o
while back and it would really no! make a difference tor the staiion, | also
informed him that | rad "o documeniation at hand tc distribute ic members,

Noteathstanding my comments, Mr Khoza intrucied me to continue @s s wos o
fequest driven by the operations. Tris conversation fos'ed approximately four
ard a half minutes according to my felephone records for that doy.
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41. Subtequent 10 this corversation | received o submission vic emaoi ¢t 1¥h51 from

Edwir Mobelane who was the Chigf Procuremen! Officer ot the hme with a
request to convene g meenng ic discuss the Emergency Supply ic Aot Power
Station,

42. For eqsy reference | ce! out the iimeline of evanis in the Toble below.

Table 1

DATE FivE EVENT

11 Aprii 2016 19n51 Emai request Yom CE0 1
COSEC for Specia BTC with

120870 1o Arnct Erigrgency

Supply

COSEC confirmed to Crairman,
BTC that meeting will ‘ake olace
at 21h00

COSEC prepared document lor
chstribution and set up
telecontarencing facilities

Meeting irvite 16 BTC rambars
sent by COSEC with submissicn
attached

Inviees: Zethembe Khoza, Nazia
Carrim_ Viroshin Naidoo
Chwayita Mabuge. Edwin
Mabhelane, Ayanda Nisis,
Matshela Koko

20h15

SMS miessages sent tc all BTC
mambers

Z0h30 COSEC cenfirmed to execulives
that tefeconferance 's set up tor
21hD

209

2ORER Ms Vireshirn Nardon sent an
emall iz the COSEC and coped
invitges containing 7 questons
Clesing sentance: “This matter
has baen in the pubiic doman <o
! need to kNow everyihing
possible has been done 1o gt

the bast deal for Eskorr: ~

The mesting commencad at
27004 wath all members of tha
87C connected telephonically
M tabslane ang g Niga
joinsd the discussion

2ThQd
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DATE TIE

SHTD
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21h3E6

£1h38

A
o
In
L8]

12 April 2016 15050

13 April 2016 Sh0C
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EVENT

K= Visroshm: Nadse sent
through furber Questors vz
Emai,

Wiegling ciosed

Email request fioin Ms dMadea 1o
COSES o have the minutes
eady ior sign off by VWednesday

COSED undertook to have it
readdy

Emait from Ms Viroshi Nadoo
0 Mr Zethembe Khoza e
matters coming 1o the BTC sc
iate

Recent of responses io matters
arsing from mesting of tha 7 1th
Ly the COSEC

Aazponses from CPO and 1eam
emeied fo the CFO by tha
COSEC

CFO confirmed the securities
trom Tegata Resources ho
lurther guesticns were ra'sed by
i Viroshini Naidoo,

Kinutes of 11 Aprié 2016 vwers
approved at this meenng

In
Lad

On December 8 2015, at tre instruction of the ‘her chowrmaon of ‘he Bogrd, Dr
Ben Ngubane. | coliclec documentation to be ciculoted io members of the

Board via email requesting their approval or non aoproval.,

rom Ogiimum Coal [Py} Lid".

The submission was  titled "Urgert Reques' ‘o approve the Pre-Purchase of Coao

T
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it convened ¢ meatng

matier was of o financial and nves'mani nature
December

- A3 this
Board investment ard Finance Sub-Commiitee ("FC"} on ©

of the
2015,

£
in

46. WP Mari Pamensky. the then Choirman of the [FC recused himsall from ihe

meeling due fo his confiict of interes! as declared.
47. Dr Pa! MNoidoo was eiecied by ithe members io act as charperson for inis
particuiar meeting. Members present ot this meeting were s Venete Kiein and

NMr Zethembe Kheza and the ‘hree members constituted o quorum for the IFC,

48. Anoj Singh and | were in attencance as the Group CFO was the coordina'ing

official and | acied as secrelcriat for the meeiing.

49. The discussion of the meeting was as set out in ihe minutes of the meeling ¢f ¢

December.
0. The members resoived that "It i5s recommended tha! the Board approve lthe
transaciion as se! out in the submission to ine Board relaring to the pre-purchase

of coai from Optimum {Piyj Lid.”
51. Ins recommendation wos conveyed o the Board members s the Round Robin
documentation was circulated.

52. 8y 9 December 2015 my office had received unanimous aporoval bar *or Mr

Pomensky who recused himself and mr rMolefe who was off sick,

53. The full resolution was as foflows:
53.1.The recuest irom the Cepariment of Mineral Resources is nereby noled:

logether with the Group Executive for

532The Group Chisf Executive,
oliate

Generafion and Chiet Financial Qfficer, are hereby outhorised o neg

and conclude ¢ pre-purchase of coa! agreement with the proposed owners

ot OCMm [coai supplier);

53.3.This cgreement shall be subject to the necessary regulafory aprrovals

having been obtained by Eskom ond the supplier respectively. as and when

necessary:
53.4The Chiel Finuncial Gfficer is hereby auikorised to iake ali ihe necesary
sents, or

steps o give effec! ‘o ihe above, inciuding the signing of any con
any ofher documentation necessary or relaied thereic,
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57.

. Mr rolafe was appeinied as

. On 16 October 20!5, Or Ngubane cddressed a ieiter o ik
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On 10 December 2015, Ms Caroline henry, Sarior Gereral Manager ffreasuryj
Lrenored o Memaorandum addressed ‘o the Chief Financial Officer Anet Singh,
he subject matier whereof wos: - "Guaraniae in favor of Tegets Expioration G

RPescurces Prooristary Limiled {“TER"}"

This memorondum sei ou! the rationale for the issuance of g guarontee in favor

of TER and soughi approval for:
55.1.The CFO 1o aporove the issuance of o guarantee in favor of TER:

55.2.7he CFO a opRreve ABSA as g coeunferpart 1o ssue the guarantee:

55.3.The CFO ta Gppiove the counterpart investrnent Loncentrat.or fimif excess

for ABSA for the durction of the guaraniee,

This was approved by tre CFO on the ame day and i was subseguentty

processed by Ms Henry.

! have been requested to provide o chronology ouflining the sequence of
even's relating 1o the reinsfaterment of Mr Brian Molefs [“mr AMolele") as the

Group Chief Executive Oificer ("GCE"] of Eskom Holdings SOC Lid.

the Eskom acting GCE from 17 april 2015 i0 30
September 2015,
e Minisler of Public

rown {“the Minister”) setling cut a proposal in respect
sideratior and approval The ietier
cutrent remuneration as paia by

Enterprises, Mimister Lynne 8
of Mr tolefe’s femuneration for her con
stared that ihe benchmarks refiectec that the
Forsnet to pMr Molefe was below the statistical ‘Mmeasurements. On that basis, Dr

Ngubare proposect o suitable gucranised remuneration pacrage tokin into
g

GCcount fhe cilag benchmarks.,

On 1 November 2015, 'he Minister coproved the ‘otal gucranteed remuneration

‘o be paid ic pmr Molefe with effect fram the dote of his appointment 3 Tha
was her view and hat of Catinet that the eriod of

Mirisier advised hat j
ars, subject to annual performance reviews:.

employment be stiouiated as live ye
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the rtinisier further indicated thei tne awdited receiot of the drafi empioymen?

conract and performance agreement.

¢1. Or ¢ Novernber 2015 Dr 8en Ngubane (“Dr Naubane"} made o format ofier of

employment 1o k4 Molefe, Mr rMolefe acknowiedged receini of the ietler on 14
'n eifect from )

November 20154 mMr Moisie was appointed us the GCE wi
Qctober 201 5.
Om requested tar Solly Nisibande

62. On 18 November 2015, Mr Anion Minncar of Esk
Molefe

of ihe EPPF to Calcuiate ihe potertial cosi o the business unit shou:g PAr
toke early retirement,

Mr Nisibaonde coicuiated that the cost of eariy

63. On 20 November 2015,
he cost of

retirement at tive age of 55 years would cost R 15 387 189.75 and ¢

early retirement g! age 63 wouid be R 25 731 519.12.6
é4. On 25 November 2015, Dr Ngubane directed a letler 1o ine Minisier. in this letter,
Dr Ngubane ouflined mr Moiefe's history of having served in numerous high
ranking Souih African ofganisations at an executive level io stabilise and ensure
he fuiure sustainability and performance of those organisations. Dr Ngubane
furtner indicated that due fo the nature of those engagemenrts ond the short
lerm cortraciual obligations, Mr Molefe had not been cble to benefil from the
growth opgortunity of o single pension fund. Dr Ngubane consequently
proposed fhe following materiat contractual stipulations io bricge this gap and
reauested the Minister o approve the proposed cerniractual stipulations:

é4.1. Pegordless of s Molefe's age ofter the five-year iermination date, he be

allcwed o retire from £skom's service on ihe basis that he s aged 63.

64.2.7hat the penaliies prescribed by the EPPF for refirement prior to age 63 be

waived.

44.3.That Esxom carries the cos! of such penallies {to be paic over :o the EPPF).

4.4 the event that pr Molefe's coniract is not extended beyornd ‘he S-year
rermination date, he will be allowed 1o subscribe 0 any other SOC o

government pensicn fund.

respond 1o Dr Ngubone's letter date 25 November 3075

64.5.The Minisier did no!
scussed ¢t a meeling of 23 February 2014 set cut

However, ihis maiter wes di
be!c‘-'v’.
65. Cn 9 February 2014, g meeting of the Eskom People and Governancs
Commit*ee was held fo discuss executive early retirement at the ¢ge oi 50,

i0
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vimister Brown. Dr ngubere and

56, 1 cHended a meeling of 23 February 2014 wiih
proposed pensicn anargement

Mrs Kigin in Cape Town wharsg? Mr Moiefe's

was discussed betwaen the pariies. Minister brown ndicated that she weuld
mitted ic her in wiiting so

Oppose the persion propcsa! but the i Tzt be sub
il i1 expeditiously. We indicaied o her that

‘na! she can deal wiith i
corespondence had been sent o her office in a latier dated 25 November

2015, Confirmatior of the cobinet decision ir relatior ic the terure of har
Molefe's contract of empleyment needed io be obtaired by rinisier Brown,

67. The Minules of the Pecople ond Governonce Commiitee mesting of ¢ February
2016, refer to ard note the discussion relating f6 ithe conclusion of Mr Molefe's
employmeni conhact, with particular reference to ... the curent rule *hat stoff
over 50 years of age with at leasi 10 Years' service were ertitled io refire s per
the Eskom Persion and Provident Fund Rules This was foliowed by g requsast for
"... the Eskom Rules tc be amended in respeci of execulive diraciors vath fixed-
he shorifall in years, waive the Lenalties and refurd

term confracts to make ap t
relating ‘o additional service,

the Pensicn and Provident Fund the actual costs

8. The People end Governance Committee resolved that:

om Pension and Provident Fund {EPPF} rule ihat

68.1."1. The cumen: Esk
n refirement from age fiity with ten years' service

employees may proceed o
rermcins cpnlicable.
68.2.2. in cases where Executive Qirector's {appointed on fixed-ierm cortracts)
decide ‘o ioke retirement! and here is a shorifal regarding the EPPF ‘en

Years' serve rule, Eskon shall -
1l bridge e gap to mave up for the ien years:

(i} waive pengliies applicable to early retirement:

{ii} refund EPPF actual costs for additional services addect Dius pencities

applicable 1o early retrement”.

10 the resolution, Eskomy and Mr tAclefe conciuded the Execuiive

é%. Subsegquent
chrecorded, inter alia thert:

Emoloyment Contract on 7 March 20016 whi
70. Mr Mclefe commenced employment with Eskom as its GCE with effect fiom i
October 2015;

70.10t was a lixed-term conirac! expiing on 30 September 202G

11
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78.

79,
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70.2.04r Molefe would e ¢ memiber of the EPPF, subject to iis rufes.

Hr Molefe's coniract of employmerst was enlered into three months before ‘he
20146 Memorandum of Incorporation was adopied. Af fhe time of concluding
‘the empioymeni conhiac! belween Mr Moiele ond Eshom the 2014
Memorandum of incorporction was in operation,

. On 2 November 2016, the Public Proiecior published her report into the “State of

Copiure” which made cbservations against ¢ number of persons. including  Mr
Molefe.
On 3 Novemper 2014, Mr Molate answered gueslions from journatsts on the

Pubiic Protector Repor?.

. During 8 to 10 November 2014 {approximately two 1o three days beicre Mr

tMolefe issues @ public siatemert that he is leaving Eskom), Mr Molefe met with
the Minister and indicaied his intention 1o siep down as Eskom GCE. The Minisier

described his depariure as a resignation during the meeiing.

On 11 November 2016, Mr Molefe wrole a lefter o Dr Ngubane aoplying tor
caiy refirement in 1erms of the EPPF rules as read with the resolution of the
People and Govemnance subcommitiee dated 9 February 2016, #Mr Molefe
indicated that his iast day of service would be 31 December 20146,

On 11 November 201¢. Mr Molefe issued a siatement siating that "l have in the
irterest of good corperate governance, decided to leave my emeioy at Eskom
from 1 January 2017,

On 11 November 2016, Esvom issued a media sta‘ernent confirming that Mr

rolafe nas stepoed down as Eskam GCE,

On 11 Movember 2016, the Minister issued a staiement sialing that Mr Molefe

had resigned as the Eskom GCE.

On 2i November 2016, ihe Peopie and Govemnance Committes discussed the
terms of Mr Molefe's request for early retirement and approved the request, in

prnciple.

. Or: 24 November 2016, Dr hgubane addressed a letter to Mr kMeisie confrming

ot his application for early retiremen! was approved in ferms of rules 28 and
21.4 of the EPPF Rules and the Board resolution of 9 February 2016, Dr Ngubone
further confirmed that genallies would he waived ana the poteniial service fo

age 63 was gronted.

19
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' Or 20 nNovember 2014 fne Muitisr re)

- 0On 3" December 2014 mMr Moiele left Eskom

- On 31 December 2016, Eskom iss

. On 28 April, Etkom rece
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eased a mediu siatement that she hac

anproved the gopoiniment of Mr Ma'skeia Keko {"Mr Kexo'} as Bskom's Aciing

GCE sifactive from 1 December 2016,

s employment ard on 22 Februar

2017 fook up a1 posiion as a Member of Parliamen! for the African Narionol

Congress.

issued Molefe with g cerifica'e of service. The

certificaie notes the reasons for fermination as early retiremert,

C lelter o A Molefs welcoming him 1o ‘ne

On 18 FeDFUUF‘y 2017 the EPPF sends
were calculated

EPPF. The ig'tar staied Hhat the benefits ‘o be paid {o Mr Molefe
inr ierms of the rule of the EPPF,

On 16 April 2017, fhe Sunday Times published an arficie imgiccting that Eskom

had pad Mr Molefe ¢ pension pay-out of B30 milion.

ed by Dr Ngubane, Ms Klein, Mr nMinncar and |
‘0 discuss concerns relating 1o the
structed Eskom

On 19 April 2017, Eskom feprasent
arended a meefing with the Minister
"eension pay-out” refered io in the media ariicie. The Minister in
0 fo meet with Mr Molefe and re-evaluate the “pension paymeni”.

‘er issued o media siaiement indicating thai she has

On 22 April 2017, the Minis!
deciinad Mr tolefe's pay-out of R20 milfion and tho! she had insirucied Eskom He!

reconrsider the issue of the pension and consider areasonable persion pay out,

On 24 April 2017, ‘he Eskom Beard met in order to consider and deliberate upon
the issues raised by the Minister. On 25 April 2017, @ meeting wos held with the
Mirister fo discuss sugaested opiions pursuant to the Board meeling of 24 April

2017.

ved legal advice reiating o the payment of persion
inter glig, tha! the early retirement

benetits fo Mr Molefe, Eskom was gdvisad,
was impermissible for Mr Molele io

agreemen: was legaily impermissible os i

lake early retirament of the age of 50in terms of the EPPF rules.

On 2 8y 2017, ine Eskom Board met and considered the iegal aavice received

and concluded thai the aprroval of Mr Molefe’s application tor early retiremert
could not be imolemenied. The Eskom Board ‘*herefcre decided 10 rescind ine

approval and resiore siatus QU prior o the approval of Mr tolefe's aoplication

ior ecriy retirement,

13
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Or 3 Moy 2617 Eskom wrots a letier to mr Molefs srafing 'hat the Eskom Board
hed engogead the Minis'er and had resolved o rescind s resoiUiion 1o eoprove
his earty retirement. The letter called uoon Mr tiolele 10 resume nis duiiss as *he
Zskom GCE.3

On 3 May 2017. 1 sent an email 10 Mr Misibande of the EPPF enquiring about the
ameunts ‘hat had been paid to Mr Molefe as well as *he dates when such
payments were made. | further enguired about the process required 1o reverse

ihe fransactions between Esvom aric the EPPE,

On 5 May 2017, Mr Nsibande responded 1o my emai and stated thar a ump
sum of R7 792 757 91 had been poid (o Mr Molefe and ‘hat pensiorn payments of
R124 228 95, R59 804.67. R63 703.67 ard R73 $08.07 had been paid 1o Mr Molefe
respectively during Jaruary. February, Morch and April.

On 9 May 2017 the Minister met with ihe Eskom Boord. The Board explained thai
pursuant to legal advice received fhe approval of Mr Molsie's application for
early retirement was legally impermissible and the Board hod resolved to rescind
the agreemeni thai culminated from thai approval,

On 11 May 2017, the Board addressed a letier to M Molefe advising him trat
Eskom hod resolved to rescind its decision to grant him early retremeni and
requested him to repor! for duty.

in corsequence of the resolution 1o rescind the purported approval of ‘he early

reiirement request, Mr Molefe ond Eskom concluded a reinstatement
agreement on 11 Mgy 2017. The reinstatement agreement provided for Mr

Molefe's employment,

7. coniract to cortinue or its lferms and tor Mr Moleie to resume his duties in ferms

of his employmant coniroct. Mr Moeie olso agreed 1o repay amoun's received
>y him pursuont 1o his purporied “early retirement”. The parties ciso agreed, in
clause 7 that the period between | Jenuary 2017 and 15 May 2017 be trected os
unpaid leave.

Or: H May 2017, the Board wrote a letier io the tdinister informing ner that i had
resolved 1o rescind ine early retirement agreement and e recppoint Mr Molefe
as the Eskom GCE. The Board enclosed the reinstatement agreement,

On 12 May 2017 the Minisier issued a media sialement in which she confirmed
hat Mr Motele would e reinstaied as the Eskons GCE and that she was satislied
wiih *he re-evoluatior process and recognised the merits in the oroposai, on the

proviso that it s legal.

14
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1G0.0n 15 nay 2017, wr Nolefe reported for duiy i terms of ihe reinsiatement
) ¥

agresmen'litigicus Proceedings in respect of Mr tMoleie’s reinstalement

10L.0n 13 May 2017, the Democratic Aliaace ("DA"} brought ar Lrgsnt court
cpplication i the Preterig High Court againsi the Minister Eskom and Mr Molele
chalenging the legality of M Molefe's reinsialemeni,

i02.0n 17 May 2017, 1 direcied a letter io Mr § Luihuli of tha EPPE in which t
requested the EPPF 1o stop making any further pension cayments o Ar Molefe.
Trhe letier recorded that Eskom and Mr Molefe had agreed to o reversal of i
early refirement, [ asked Mr Luthuli to confirm the following:

10Z.1.that in accordance with the reinsiatement agreement:. ine period from |

Joruary 2017 o 14 May 2017 will be regarded as vnpaid leave:

102 2.that the EPPF wiil not disburse pension paymen! funds ic Moiele
consequent on his approved application for early retirement:

102.3.1hat the EPPE will reinstate Mr Moiefe's membership of tne Furd as from 15
May 2017;

102.4.the EPPF inform Adr Molefe of ine amoun: of money ‘hat he is required e

fepay 16 the EPPF: ond

102.5the EPPF would advise Eskom as to the date it will refund ic Eskom ihe

amount disbursed by it in respect of Mr Molefe's early refiremeni.

133.0n 17 May 2017, Eskom fled a nolice of inteniion to oopose ine appication by

The DA,

104.0n 192 May 2017, the cconomic Freedom Fighters (“EFF") brought an epplicction

agcinst Eskom, the Minister and Mr Molefe challenging the legality of Mr Molefe's
reinstatement, The EFF sought further refief declaring the Eckom doard 1o have

breached their fiduciary cduties owed io Eskom. The EFF sought an order fequliring

e Board. The EFF hos recenily sicted that it will noi

the Minister to remove in
ing to the Boerd, in ihe light of *he Eskom Board

pbursue the relief soughit relat
having been reconsiiiuted.

102.0n 22 may 2617, Scliderity brougnt an applcation against Eskom, *he hairister, AMr
Molefe and other Eskom boarg Members in which i, inter alia. challenges the
legaiity of Mr Molefe's reinstolement, Solidarity seeks an orde requiing the
Nctional Direcior of Public Frosecuiions ic investiga‘e the conduct of the Eskcm

Board ond Mmr Molefe.

15
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106.0n 22 May 2017 Eskom filed an onswering affidavit o the epplicaiions brougit
By the DA and EFF. On 2 June 2017, Eskom filed G supplemeniary affidavit which
served os g supplementary answering affidavit 1o the EFF ang DA application
ord an anse ering offidavit ia ine Soidarity application,

107.0n 31 May 2017, the Minister issued a directive to the Eskom Boarg inshruciing

fc rescind its decition foreinsiaie Mr Moiele as GCE.
108 On 2 June 2017, ihe Eskom Board me? and pacssed a resoivticn giving effect to
the Minister's ditective,

109.0n 2 June 2017, | aadressed o letler to ihe EPPE advising # that sursuant o q

resclution of 1ha Board as per the Minister's directive. Mr Molefe was no longer in
Eskem’s empioy. The leter further siated that mr Molete was not eniitled to any
persion fund Baymenis since he was not en titled to any early reliremeni benefiis
bursuant to the rules of EPPF. the EPPF was requested to confirm *hat it will not
make any payments o My Moiefe in relation to his purporied eorly relirement
and that it weuld refund to Eskom the amount which Eskom paid 1o it in relation
10 Mr Molefe's purporied early retiremen. The EPPF wasc akso requested to
reimburse Eskom the emeunt already paid to Mr Molete upor receipt of the

money from Mr Molefe.

ier to Mr Molefe in which it rigtiied My

10.0n 2 June 2017 Eskom directed g Jet
May 2017 and Eskom's decision 0 give

Molefe of ke Minisler's directive of 31
effect o that directive.

of the Labour

he

1ML.0n 5 June 2017, ta Molefe brought an ugent applicaiion out
Court ageinst Eskom and the Ainisier requesting the court io deciare that ¢
decision by Eskom is unlawiul and void ab initio and ceeking a reinstaternent of

his position as Eskom GCE.

Hi2.0n 6 June 2017, Eskem, the ninister cnd My Molefe agreed thai Mr Molefe would

nct be required fo render his services af Eskom pending the determinatior: ot the

Lebour court applicaton,

16
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$13.0n 6 June 2017, e Iinister received a letier from Advocale Rory Voller o
coemmissioner af ‘ne Companias and intelleciveal Preperties Commission {CiPC]),
Tne emalt records ihat ihe CIPC was in possession of an Eskem Bocire meeting
minvie of 29 November 2017 which rellected that Mr Maiefe nad resgned as
Eskorn GCE. The CIPC had varnieus queries for ine Eskom Bourd relating 1o the

position Mr Molele held, in ihe light of his retuin to Eskom ori 15 May 2007,

114.0n 7 June 2017, Mr Luthuii addressed a letter ic me confirming receipt of the

‘eiters dated 17 may 2017 and 2 Jure 2017 respectively and that mMr Molefe's
pension has been suspended pending iegal advice and considerciion of the

maiier.

115.0n 8 June 2017, s Darnieis responded io ine CIPC letter and s*ated that the
minute of 29 November referred to by the CIPC was o draft minute which had

not been approved by the Board.

116.0n 5 June 2017 the EFF cpplied fo the Labour Ceuri 0 in*ervene as interested
parties in the applicgtion brought by mMr Molefs. e DA similarly cpplied for
ieave to intervene or 7 June 2017,

filed an explanaiory affidavit in which Eskom set oy

117.0n 15 June 2017 Eskem
ster's directive and stating tha!

details surounding the implementation of the Mini
Eskem abides by the decision of the Labour Court,

118.0r 15 June 2017, the Minister hos filed an opposing aifidavil,

119.0n 15 June 2017, mr Luthuli of the EFFF addressed o letter 1o Ms Doniels. Mr

Lethuli stated ihai ine EPPF proposed that Eskom be reimbursed as foliows:

i 20.A refund to Fskom on receip! of a compeient court order:

121.8Mr Molera repay Eskam ihe amount which 1L Cwed by him: and

122.Mr Moiefe and the EPPF ariend 1o obtaining a refund from SARS which refund. if

gronted, be poid to par Molefe or Eskom os case may be.

123.0n 4 July 2017 the tabour Court delermined that Moiete's application shouid

Le stayed Rerding the determination of the EFF and DA opplications in *na Higr

Couri

124.The DA, EFF and Solidarity applications will be heard in the High Court during 29

Movamber io | December 2017,
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125.Tne Siate of Cap

fure Repori released by ih
Thgl

& fhen Public Protector, Advocare
i Madcnseia, pul the role and ihe resporsibiity of the board of dires
e cccounding cuthority in terms of the PFMA and cih
under scruting,

tors as
er legisictive prescrints

126 My opproach to this matter hee

been to se! out the fac
‘nerecfier 1oke specitic guesi

NS as necessary.

's 05 | krniow them ond

1271t is common cause thai payments 10 McKinze

and 2017 under two corlracts which had beer eniered inio in 2015 (the First
Cenfract, dated September 20158} ond 2014 {the Second Coniract dored
January 2014} between Eskom and McKinsey. There are no separcie con
with Triflian for this period.

¥ and Trilicn were made in 2014

troscts

28.The First Contract wos for the provision by McKinsey of consulling services to
skom for a period of six months,

129 7he Eskom Acceptance Lefieris dated 29 Se

ptember 2015 ancl il is cddressed io
Alexander Weiss and Vika

s Sagar of McKinsey re “noiification of acceptance for
the provision of consulting services".

130.1 is signed by Matsheig Koko, Group Execuftive: rechnology o

nd Commercia
and signed by Aiexander Weiss of McKinsey on 29 Senlemb

er 2015.

131.From 20 Octaber 2015 'O sdnuary 2016 a4

CKinsey issued eight invoices o Sskom
of approximately R80 million,

inc!. VAT to Eskom under he First Coniract,

132 riion Management Consuliing (Pty}
fo Mr Anoj Singh which oppears !
2016 for R24 900 000 exci. VAT 1
12 February 2014

Lid issued an invoice freferenced as MCOT)
© be relgied o ihe First Coniraci on 2i Januar

Y
appeors that this invoice

was sent o Eskom on

133.1he invoice itself dossn't reference the Firs? Coniract direCily.

18
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134 The sUpporting document provided gy Tlicn o Mr ANct Singh dated 12
February 2614 under cover of which fne invoice was opoarenily sent diaies kgt
His for “ihe suLport of the CFO office or the Eskom Procurement Turareurd and
Defines Benafit Obiigations.” i gives ceriain bultet poirvs regarding ihe services
performed under 2ach and states that o deloilsd report wiil be cvaiabiz on 15

February 2014 regording this,

135.1cKinsey issued o ieter to Eskem dated 9 Februcry 2014 authorising Trillion o
invoice Eskom direcily ior work performed pursuoni to ine First Contract, This WIS
however subject to McKinsey confirmaticn of he Qmounis cigimed and veort:
done. There is no indication in ihe documenigiion that McCKinsey provided this

confirmation regarding MCOT.

136.This invoice wos signed for paymeni by Prish Gevender and Edwin Mabeicne on

8 April 2016,

137.The invoice dated 3} January 2016 was paid on 12 April 2014, Upon Payment, i
wGs recorded on the Eskom SAP system as being paid under the First Contract
cnd Tilion was indicated as a sub-confractor ic McKinsey under the First

Coniract.

138.The Second Contraci was entered inio on 7 January 2016 between Eskom and
McKinsey, signed by Dr. Alex Weiss {McKinsey] and Ectwin tAabeiane {Eskom).

el Agreemeni”. it however Glso appears 1o be called

13901 i called o “Service Lewv
in certgin documents. I authorized

ihe “Masier Services Agreement”
Ccoproximately R540 rniilion in dewn-povments,

140.The process io conciusion of inis confraci beganin 2015,

the  Boord Tender Commitiee provided a mandgis to

14C.1.0n 6 July 2015
co Engineers Programme

negotiate with MCKinsey io develop the current
info an internal Consutting Unit,

140.2 5 mporicnt ‘o nete fnat the BTC decision was oblaiied via iound rebin

GNa the round robin resolutions were signed by:
140.2.1 Ms Vioshin NGidoo on é July 2015
140.2.2 Ms Nezio Carrimr on 3 July 2013

140.2.3.Ms Chwayita Mabude on § July 2015
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140.2.4 0 Ze'rembe ihoza

i141.Dunng August and Seplember 2015 ihee was a senes of discussions between
‘he Procurement Mariager respensibie for the fransaction ond the FFMA office
oo of Croup Como#iancej on the applicabiiity of the deviation requesi ‘o
decling with a risk based consulling
Group Compliance specifically
vired and that if an award was

¥ National Treasury, then fhe

Nationgd freqasury was required when
centrec! such as ke McKinsey one was,
advised that a deviation applicalion was reg
made before a deviation was granted b
expendifure would be ireguiar,

14211 was *her thai the First Contract appecrs to have beern entered info for the

provisior of professional strategiic consulting services tor ad hac support on
urgent finance ard strategy work, ai g contact value nol excaeding R98 770

024.08 exct. VAT and ravel gnd subsisience,

O

authorized ihe eniry into the “Top
3. There is no contract value diracity
contract. This is what is then ‘ermed

143The Board Tender Committea (BIC)
Consultents” Coniract on 21 October 20
Gssocicied with the BTC agcoroval for this
the Second Contract.

144 Paymenis by Eskom ‘o Trilian ang McKinsey under the Second Contract tosql

R 1.593,155.413.01 (R 1.028.592,499 72 o McKinsey and R 564.562.91329 1o

Y

fritian} thev were made between August 2016 and February 2017,

comes before the BTC is on 2] June 2016 wherear i
insey risk based process’ ard for the costs
coniract and notifies

145.The next lime ihis matter
approves ithe cancetiation of the pMck
to ke negohated ang finalised, Eskom ther cancel's fhe

McKinsey.

0 1461 1nis presentation | list the meelings that | consider critical for the execution of
the McKinsey Triiarn maner. Tney include, amongst others,

144 1 Board meeting of 29 Nevember 2014

146.2.87C of 13 December 2014

. Cnairperson of ine BIC cf tre time, raked the issue of Trillan ot

47 leihembe Kncra
e board of direciors an 26 November 201¢ in regard to fha

iz meeting of ik
3ress reports imat were out at the time

/ﬁ.{(
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143 4+ ihis meeling. ihe iner Group Chie! Financial of

Cfficer ANgj Singh, provicies his
urderstonding of ire Backaround o ine matler and mentioned the BTC
approval provided foy engagement with McKinsey which nad ihe authority io
subcontract ang in exercising ihgt auinority, had subconiracied ‘o Trlion,

'49. He ciedtly siated ‘hat Raymenis were made o beth a

CKinsey and Trilian
githough managenient had revicrad the MSA IMasier Services Agreement} with
McKinsey and raised i toncefns over procurement on g single source havis,

150.The MS A with McKinsey had subseguenily heen fermingted.

151 Whiist it was comect that Eskom dict not
with Trillian, the Cempany had been sy

by Trillian had to be paid for,

have o direct coniractuai relationsiip
bcontracied io McKinsey and work done

152.The GCFO furitner stated thoi Inlion hod akso undertaken work for Esrom in
respect of assessing risks cng it was providing assistance with the EFC matier,

153.in conclusion, it was noted that the relationshin with McKinsey had been
terminated, the MSa had been con

celled and provisions had been made for

ary final ouisianding payments owing.

154.Mr Khoza was comfortable with ‘he expianation provided by the GCFO as he
raised no further issues.

135.The Boarg aico dppeared comforichle with ihe exolanation provided by ihe
direciors In atlendance Gt ihis meeting ware Dr B
Naubane, Mrs Venete Klein, Ms Ciwayila Mebude,
Zethembe Khoza,

GCFO. The non-executive 2n
Dr Pat Naidog and Mr

1561 wish 1o empehasise that my achions in ihe matter of prepuaring and subbmitting
Procurement of Services ang Payments tg McKinse
Company Africa Pyl Lt and Trillian Capital Partners (Pty)
ai ol Fmes an
the Audit and Risk Comimitice.

‘re Report on Y und
Lid ["Repori”) were

undertaken in goad faiih din accerdance with the nstructio

n from
157 At the meeling of the Board an 79 AU
request ci *ne Intarim Group Chief
G summary of the key findings
out the

gust 2017, whereat | haa

Lresented, gt the
Execy

five at the time Jonnny Dladia.
of the exercise Jndertaken by Bow
recommendations for 2 wav forward. This was

set pui
mans and sat
caplurea in @

-



nemorandum doted 95 AugGust 201

7which fhad oiepared and tha
out thergin were SuCporied

By David unierhatiar SC in a format written oginj

138.A1 inis meeiirg. the compilation and verificatior of the con
was delegoied 1o the Audil and Risk Commitiee dus to
and Actirg Grouo Chisf Execut
Dusiress,

tent of ke Report
ihe Acling Chairman's

ve's imminent departure o Ching con

Eskom

1590 was then lusked ‘o undaie
stru

the
civre some gs per the discy
Minister Brown in Preparation for ¢

memorandum ihat | hag prepared ang

50
ssion betwesn

the Acting Chairpersor ong
o the Minister on | September
2017 on the issues more specifically a leitar thas arived on 3i Aogust 207
requesting Eskom o clarify paymen’s 1o Fifion and provide the report by no loter
than ) Seniember 2017

he submission

160.Tre siruciure of 'he said Report was informed b

Acting Chairman o Mr Dladla and
below for easy reference,

¥y the email instruction from the
Mr Gounden. the texi

whereof is set oyt
fogether with

ihe discussion gt the Board meeting.
161.The discussion af the Board meetin
August 2017, titieq »
Services from

g was based on my Memorandum dated 29
Alleged Iregularities in connection with

the Procuremeni of
McKinsey ong Compony Africa (Piy) Lid".

162.1Y was on the sirengih of this Memorandum of 29 August 2017 and
at the meeting, thet the email of the inierim Chairman of the Soard was
premised,

the discussicr

163 Having regard to all of the above. the Repori which | compited in o

vary short
tme., was construcied as follows:

163.1 Bauckground iwhich recordged ol the governance re!

cied deliberations
engagement with tMcKinsey)

from tre ouisaf of the

163. 24t ermnay Audit on pMSA Frocurement Process

underiaken by Eskom's in!
process)

(which sei out the exercise

ernat audit funciion in respect of the procuremeni

163.3.Ass855ment by Oliver Wyman {

whick described the WOrk uncler
QOliver Wymanj

taken by the

22
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which sei oul the contenls of the review undericlken by

Legal Review |
a corsequance of [he

4
Cliffe Dekker Holmeyer amplified as
recommenactiions contcined in ine Oliver W fmon Repart) ;
1é3.5 Paymensis made by Eskom fo mcKinssy ond Trilian (which set out the
chronology of payments and how they were given eifeci to by Eskom}

163.6.Oiiver Wyman/Eskom Holdings SOC L'd {wnick sg' ou! tne egol motier

which arose belween ihe parties ord required ¢f Eskam ‘o issue a coraction

to the media}

h sei out tha aclions which have been

163.7 Response ard Actions {whic
e findings of the exercise by

undericken by the company in response o i
Bowmans and the forensic investigation by G9.)

163.8. Annexures aftachad 1o this Report were:

A LElter om Esinnt ta ficliniey daled (1§ Febryory 201e
B sefler from irciinigy fo Erkom goted 25 Feiyary 6ie

Programme Feview, Semaronsdum lrom ruzied Hahobu - Leanvor Generg hicngger

{fssutance ong Farentiz ) to AND} Singh [Grovp Crag! Firancial Sieer

c Cralt rermnotoagum Tos Engirae-s
= o

[+] Divel Wymean Broft Pretimiraty Repon dated 5 Decamber 2D
£ Civer Wymon Sepot goted 18 Cecamber 72014

F Cratt Jetvament Loller oz prEpaed by COH foi Estoim win geinien CEQUS roles Gng cornments for Siioey's

considerstion aated 13 Fabiuery 217

Commenh relsing

£ P T

G PG from COm by Erlom ested 7 Feprgar 017 52000 Cul Chrorongy 0F Brent v i et
1S 1he 1itk byt wevice ieve ‘eament £ onsloged Beleesr Bkam ana ALK ay

L il Y T

H tAeme fiem Esvom to Ok ootes 20 Fetruony 2017 seting oul o ressonse 16 the ©OH Leematonsdan el
piel i
! Moz o CON dotes 28 Faivory 2017 selting oul wpoulen CHOROOGY of events wiln sperfic cemment relofng

te e A hated senic s fevel SRS CORTIULes Belwean tikom grs Mihinsey

Qoviimg Ethom tha! “racriniey'y infarnelian: wilk T =0 Blea

J iller hamm MoVivey 15 Skem e a7 Mot 2ig
o Eenzoni s hisn",

o been lermencte s win ¢ onfy raton

K Fast Coniingd betwsen Frrom ans rACKini2y
L 2t fram MeKineg 15 Ciam aotes § Februcry 2t morading "Aghorzation o pay SubzonkaTize Daory

witar trom iiton Copdat Partren 1o Fienm resuesting Mot "Ethont reviews tha tenmis of the ¢ i bosed contmat ang

N
BIMOUta I 0t per the sontiacthu GrRangements, i orden 17 1l 1o Close out e contigel

Q istle: deted 13 August 2517 drom Ackoms AT AJOre 10 Eikn

F lieme repy o provitled Iiem the Olfes e CFDi daled T dusy 2007

o] Conertise iatlurs lrge £ g & Ihe iwngist aolet 8 ang 78 Augutt ZTIT reypes i oy
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TSN On invedtignton of QIO HEGUL R T S arnigeinr i e
ior and Coripoay Lines 19 It ond Tlan Crpitet poy LR

B PHELM 1R m0n laed fn Bk or moiogs A0
Slorement of services iorm ana Boamends 1o Nk

Pletltg doiag 7 a 2oust 2512

5 EBOm Atirtncg o ExEnyis Denaitmers Yo Lidan naeshgouiizn ames o) & G4k B el
) SHeMsion 1o s Bomrn e ser Lemmitton gani fymn Ficowrernernt fubonmmes

. 25 fana 2018

- 6 Juiv 2003

* Scionr Hits

. 9 ki Fils

- B Avgret 3hrs

- Z0ecemier S04

on fre 31 Augus? 2017 to the Audit and Risk Commitice

'64.The Repor! was sent cu?
review and ‘o be dizcussed ci he special meeling

Members for perusai and
Convened that day.

165.While the meeting was schaduled for an hour, 1 iook members ihrougk o Dage

turn of ihe Reponrt as prepared. Edits were suggesied and these were
incomoratad by me.

166.The updated Report as per the inshruction of the Audi! and Risk Cornmiitee was

circulated by me vin email and ihe Company Secretary had beer provided
with a complete Report conrsisting of the Repor and its armexes for copying and

cistribuiion fo the members,

147 Members had requesied hard copies and as the Repor! consisted of 29 pages
and 25 annexas. | assume ‘hat the time lapse betwveen ihe meefing and the
eceint of the fuil pock may have been 5 days. The Company Secretary would
need o verify same. ! confirm thet | nad emalled the Resort io the memibers,

they had obiaired as cart of the solier

minus the crnexes. some of which
Qs provided in ihe hard Cory edition,

dalberations but a more complele et w

168.it is also imporiani io ncie that the Report, as Prepared by me, wos checked by

dowmars, Cliffe Dekier Hoimeyer ang Oliver Wyman fo ensure that | had
€ respective entities carrectly. Their

depicied the facis insofar as 11 perigined fo 1k
Hthe respective represeniatives,

comments were incorgoraied and signad oif by
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a5 Acting Charmen and Chcirman of ‘the Audi cmd Risk

ta?.484r Gounder,
Dhector

Commities, s.gﬂ d off the cover ietter and the pack ior deiivery 1ot
Generc!, Deporiment of Public Enlerprises as per the insiruction receives from
Minictar's offzce it does beg ihe question of whether Mr Gounden v fully
apprised of the import of Minisier 8rown's statement as i would mean tha! he

acted without cu'hority ioo as Minister Br own stated in her media siafement that
the Report was no? signed by the Chairman.

170.Mirister Browr: mat with the IGCE and IC on 15 September of OR Tamizo

Internciicnal.

171.Upon his return fo the office. Mr Diadia was clearly upset and interrogated me
as fo exactly when | urdertook the legai review, the response to the 4 issues
raised by the Minister,

172 responded that *he 'egai review was commenced on 5 December 2017 wher
Prish Govender sent me o request o review documenis and itnat | heo

prepared a pro forma response for consideration upon request of the Aching
Group Chief Executive. Thava Govender on 13 September 2017.

1731 was furiher concerning to read in the siatement issued by ithe Department of
Puplic Enterprises that Minister Brown mdicated that the Repori corigined
“glaring gaps” while  Her subsequent supplementary guestions were limited to
four issues, of which | had prepared a droft resporse for consideration and

suggested the ciicchmenis thereto.

1741 orepared ¢ detailed Memorandum subject “Minister Brown's Medic Releqse of
15 Septamber 2017" io the Acting Group Chiei Execuiive at Ihe fime, Johnny
Diacla. dated 17 September 2077 sefing out the information necessary io
address issues raised inscfar as i pertains to the cctviiies for which | am
acceuniabie and responsibie. This Memorandum ako set oui o deiaied

response fo the bulle! no 4 as cor‘ained in the first st iement issued ol 19018

edback whatsoever on the documernis

753¢ daia. | have not hod arny formal fe
‘o respond o ihe

suomitied which were prepared to assist che Board
’czry questionf by the Minister alihcugh | undersiand that o cliffereny

suppiemen
o the Ministar in addition to ihe one which | prepared,

report wos se



173

N ihe final angivss, my Conclusion s

178.The wrongtui actions uncovered were as clever us it weis brazen,

177 My orofessiorai eADErise was unwit

ngly exploited ‘o acconpilish perscnat
vested nterests against Eskom,
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[Date: 12 April 2018 [Your Ref. [ Our Ref. GOETZEEAHS0077 _ |

Mr D Mocumi
Office to the Chairperson

Portiolio Committee on Public Enterprises
Parliament Street

Cape Town

8001

VIA EMAIL: dmocumi@parliament.gov.za
Tel: 0837098512 .

Dear Sir

INRE: OVERSIGHT INQUIRY INTO GOVERNANCE, PROCUREMENT AND
FINANCIAL SUSTAINABILITY OF ESKOM

FINANGIAL U T AINARA " 1 =

1. We refer to the above matter.

2. In accompanying of this letter is Ms S M Daniels further submission in the response to
the evidence presented to the committee.

3. We trust that the above is order.

Yours sincerely

an J. F. (;?’tzee
Email: ruan@sdhattorneys.co.za

Sean Desmond Hefferman BLC | LLB

Asgisted By
Ruan Coetzee B.Com Law LLB
Aneta Ruszkowska LLB
Dr. Gawie Van Der Merwe LLB | Notary | B.ING | M.ING | D.ING (ELEC)
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THE PARLIAMENT OF SOUTH AFRICA 175
PORTFOLIO COMMITTEE ON PUBLIC ENTERPRISES

TO: THE OFFICE OF THE CHAIRPERSON
OF THE PORTFOLIO COMMITTEE ON
PUBLIC ENTERPRISES

DATE: 18 April 2018

OVERSIGHT INQUIRY INTO GOVERNANCE, PR_OCUREMENT AND
FINANCIAL SUSTAINABILITY OF ESKOM

IN RE:

FURTHER SUBMISSIONS BY MS SUZANNE MARGARET DANIELS IN
RESPONSE TO THE EVIDENCE PRESENTED TO THE COMMITTEE

|, the undersigned,

SUZANNE MARGARET DANIELS

make the following further submissions to Parliament and state that:

1. | respond accordingly to the submissions of the following persons that sought to

implicate me and/or made specific negative reference to me in their testimony

and/or submissions:

Paragraphs

1.1. Matshela Koko 3-11

12-35

@

1.2. Venete Klein

o



1.3. Minister Lynne Brown 36- 46 176

1.4. Viroshini Naidoo 47-49

2 The contents hereof are within my personai knowledge, save where otherwise

stated and are to the best of my belief both true and correct.

IN RESPONSE TO MR KOKO SUBMISSIONS AND ORAL TESTIMONY OF 24
JANUARY 2018

3. AD PARAGRAPH 62

| testified as to the sequence of events in respect of the Optimum arbitration
settlement and | stand by my testimony. Mr Koko's attempts to insinuate that there
could have been some sort of impropriety pertaining to the pending legal action
that was part of my job description to defend, are spurious and | accordingly deny
the allegation in this regard. | further submit that | also included the approval of the
board in my decisions and any advice that | gave to the board was in accordance
with the legal advice obtaine;d from Eskom's attorneys and/or counsel. | attach the
memorandum which | prepared for signature by the GCE and the GCFO to approve
the settlement; it sets out the rationale and process undertaken to reach

settlement. The Memorandum is annexed hereto marked SMD 1.

&
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4. AD PARAGRAPH 85 & 86 177

At all material times, | acted in accordance with the sound legal advice from
Eskom’s attorneys and subsequent board decisions. My expertise greatly aided
Eskom and was to the detriment of Mr Koko's aims as | adhered to the rules and
procedures of Eskom. My involvement in drafting the letter does not imply any
wrongdoing on my part. It was drafted as per my instructions and within the
framework of the prevailing legal prescripts. | further submit that at the time of the
drafting of the letter and the information provided to me, to my knowledge the

transaction appeared bona fide.

5. AD PARAGRAPH 89

The instructions fo prepare a submission for the Board's consideration did
emanate from Mr Koko and these were encapsulated in the submission that |
drafted for his approval. The finer details as to financing models and structure
were provided by Mr Singh. | have attached hereto email correspondence setting
out the questions which Mr Singh and Mr Koko fielded and the committee will note
that the questions were answered directly by the two. The correspondence is

annexed hereto as SMD 2.

6. AD PARAGRAPH 92 —-94

My participation in the drafting of the presentation was limited to the legal aspects
of the presentation. My input, as provided to the office of the CFO which was

coordinating the various inputs, is annexed hereto as SMD 3. It must be noted
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that my edits are in rediine for easy reference. | submit that | assisted the ther s
Chairperson of the Board in accordance with my statutory duties and in
accordance with the duties and responsibilites as Acting Head of Legal &

Compliance.

7. AD PARAGRAPH 113 & 129

| drafted the security and pledge agreement as share transactions and matters
relating to security were dealt with by the Company Secretary. | prepared the two
pager which contained the essentialia of the requirements for pledge and security
and a fully termed contacted was drafted and signed by the parties subsequently.
My instructions were that the agreement was to be signed on the 13" April 2016
and thus the approach adopted. | submit that |, from a legal and compliance
perspective, had no reason to object to the agreement. As per my earlier testimony,
the information that indicated any wrongdoing was only revealed to me at a much
later stage. Any act on my part in expressing my view to Mr Koko in it being in

order to sign the document, was bona fide and without any malice on my part.

8. AD PARAGRAPH 145

In May 2015 | was acting Senjor Manager in the office of the Chairman and | can
confirm that | was tasked with liaising with the suspended executives to convene
and arrange meetings with the executives and directors. 1 was not appointed as
acting Company Secretary in May 2015, as Malesela Phukut_:je was the company u¢

Secretary at the time, and my appointment as Company Secretary only transpired
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9.

AD PARAGRAPH 152- 155 179

9.1.| take note of the content of the paragraphs and submit that | was not actively
involved in seeking to unseat Mr Koko and that any role [ might have played,
which is denied, in the suspension of Mr Koko was in accordance with the law,
rules and regulations and as a result of the alleged improprieties of Mr Koko. |
further submit that on his own version he has been on suspension on

NUMerous cccasions.

9.2. The Ciiffe Dekker Hofmeyr Report of 13 June 2017 was presented to the Audit
and Risk Committee ("TARC") on 14 June 2017. It was at this meeting that the

ARC resolved that it would recommend to the Board that:

9.2.1.a legal opinion be obtained, based on the outcome of the investigation
and the findings contained in the report as presented by Cliffe Dekker

Hofmeyr and Nkonki, as to the appropriateness of action and/or sanction

against Mr Koko;

9.2.2.additional internal control measures be considered to limit the risk of

similar incidents going forward; and that

9.2.3.Appropriate action against the supplier {Impulse) for non-compliance to

Eskom policies and procedures be investigated and considered.

9.3. At its meeting of 15 June 2017, the Board:

a) noted the recommendation of the Audit & Risk Committee that possible
action against Mr Koko based on the findings of the Impulse Forensic

Investigation as presented by Cliffe Dekker Hofmeyr and Nkonki be
Page 5 of 24




9.4.

considered and that a legal opinion in this regard be obtained from g0

labour law expert to assist the Board in identifying the appropriate action

and/or sanction; and that

b) the matter be referred back to the Audit & Risk Committee for further
consideration and for a formal recommendation fo be made by the Audit
& Risk Committee to the Board regarding the nature of the proposed

action/sanction, if any, based on the legal advice to be obtained.

Mr Qoma's paper played no role in the deliberations regarding the action
and/or sanction against Koko. Senior Counsel opined that there was certain
evidence that needed to be tested by way of an interrogative process as

per the disciplinary process.

10. AD PARAGRAPH 156

10.1.

10.2.

| deny that | in any way was involved in securing the payment as alleged by
Mr Koko. Mr Koko's testimony alludes to "approval” by me which is illogical
given my role either as Company Secretary and/or Head of Legal &
Compliance. in my capacity as Head of Legal & Compliance, my delegated
authority is not executive in nature when it comes to the settlement of
claims. Decisions to settle matters are made by the accountable executives

in consultation with the Head of Legal and Compliance.

In this instance, | raised my concerns with the Group Chief Financial Officer
in early February 2017 as the first memorandum from Cliffe Dekker
Hofmeyer to Prish Govender was submitted on 17 February 2017. Therein

the concern regarding the validity of the contract was highlighted in relation
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10.3.

10.4.

10.5.

10.6.

to the fulfilment of the suspensive conditions and the various oth8r]
concemns the legal team had. Notwithstanding the signing of the settlement
letter on the 17 February 2017, the legal team persisted with providing the

advice in writing as per the memorandum to Prish Govender.

Govender had deait directly with CDH on the matter, and on 15 February
2017 had instructed CDH to prepare a draft seftiement letter,
notwithstanding the legal advice to the contrary. | was therefore effectively

bypassed.

This was followed up by the memorandum of 28 February 2017 to close off
the matter even though it was superfluous. | received a draft memorandum
from Prish Govender on 21 February 2017 dated 17 February 2017. It is
important for me to point out that the support sought from me in my capacity
as Company Secretary and as Head of Legal & Compliance did not trigger

payments to Trillian and McKinsey as they were already in process.

Put differently, the instructions to the legat team by the correct executive
authority, Prish Govender, were to give effect to the approval as per the
Board Tender Committee decisions, notwithstanding the legal and
governance issues raised in the meeting with Prish Govender on 7

February 2017.

Trillian submitted an invoice dated 15 February 2017 which payments were
cleared/paid on 22 February 2017. McKinsey was paid on 21/28 February
and these invoices were sighed and approved by Edwin Mabelane and

Prish Govender respectively.

Page 7 of 24
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10.7. | acknowledge that my signature of this document was a severe lapseqgo
judgment on my part. While this Memo was dated 17 February 2017, it was
not signed on the day. It was emailed to me by Govender on 21 February
2017 in the late afternoon, while | was attending to another matter. He only
sent the two pages and no supporting documentation. Govender pressured
me to sign the document, which 1 did without undertaking a proper review

of the memorandum and its annexes.

10.8. Despite this, by the time | signed the memorandum Mabelane had already
addressed a full and final settlement offer to McKinsey on 16 February
2017, as consistent with the instruction to settle reiterated by Govender {o

Moodley on 15 February 2017.

10.9. | note that this is detailed in my report to the Minister, at pages 11 to 14. Mr
Koko attempts to potray me as the architecht of the paymnets to Trinllian
Management Consulting. However, during my tenure as Senior Manager
in his Office he shared details of a number of transaction where he indicated
that his “principals” told him to focus on. | surreptitiously attached hereto a

copy as annexure marked Annexure SMD 4.

10.10. The piece of paper was undated, informal with hand written notes and |

accordingly filed the paper amongst my files.

10.11. The importance of the piece of information only became apparent to me
after reading the revelations made in the Public Protector's Report,! with
specific reference to certain transactions, and the subsequent Parliament

Enquiry. It is important note that the McKinsey transaction is ltem 2 on that
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list and is assigned a value of R 10 000 000 000-00, which is consist4i@83

with the testimony of other witnesses at the enquiry.

11. | respectfully submit that this clearly places Mr Koko's submission that he was
unaware of certain transactions into question. 1 further submit that Mr Koko acted
willfully and in a premeditated fashion in furtherance of state capture since 2015,

if not earlier.

IN RESPONSE TO MRS KLEIN SUBMISSIONS:

12. AD PARAGRAPH 49

| was appointed as Company Secretary with effect from 1 October 2015. 1
addressed the duality of my roles as Group Company Secretary and Head of
Legal in my first submission to the Parliamentary Committee on 8 November
2017. It must be noted that | had undertaken a recruitment process to hire a
deputy company secretary and Mrs Klein formed part of the interview panel but
we were not successful in finding a suitable candidate. Further, | made a
submission to the P&G in in the first quarter of 2017 to handle my transition from
Secretariat to Legal in a seamless manner, which was not approved as members
felt a deputy Company Secretary. During my tenure as Company Secretary, Ms
Klein and | were in contact on a regular basis as she was a member of various
key board subcommittees and also later the Chairperson of the People and
Governance subcommittee (P&G). My working day would normally start with a
telephone call from her relating to the various issues that her committee and/or

the Board was dealing with at that stage.
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13. AD PARAGRAPH 50 184

The content is noted in the paragraph and emphasis is placed on the fact that the
secretariat's function improved under the guidance and structure of myself. Upon
the departure of the General Manager: Legal and Compliance, Advocate Neo
Tsholanku. | was requested by the Group Chief Financial Officer (Singh) and Group
Chief Executive (Molefe) to caretake the role of acting head of legal and thus |
fulfited a dual function of Company Secretary and Acting Head of Legal and
Compliance. At that stage, there was no objection and/or compiaints by the board

about me serving in both capacities.

14. AD PARAGRAPH 358

14.1. At the time, Mrs Venete Klein (“Klein") was the Acting Chairperson of the
People & Governance Committee ("P&G"), the subcommittee of the Board
which dealt with issues relating fo executives as one of its key areas of

reference.

14.2. Mrs Klein is implying that | drafted and sent the letter of 19 June 2015 out
of my own volition and acted independently in this instance, in an effort to

downplay her role in this matter.

14.3. | wish to place it on record that the letter of 19 June 2015 was prepared by
me on the instruction of Klein who indicated that she was in direct
communication with the Minister's office. The letter of 19 June 2015
concerned the Appointment of the Chief Executive, a copy whereof is

annexed hereto marked SMD 5.
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14.4. It was Klein who urged me to send the letter and assured me that{ B85
Ngubane was comforiable with the content and that she would take

responsibility should there be any issues.

14.5. Thus the letter was sent with the signature "not signed as electronically
submitted”. Ngubane was out of town at the time and was not easily

reachable.

14.6. The letter was sent to the depariment of Public Enterprises via email and
addressed to the Deputy Director General Legal Governance and Risk, Mrs
Matsietsi Mokholo ("Mokholo”) who was the Acting Director General at the
time, and Ms Kim Davids (“Davids”), Executive Personal Assistant to the
Minister . | copied Ngubane, Kiein and Khoza (Zethembe Khoza) on the
correspondence when | dispatched the email. All three directors were

members of the P&G subcommittee of the Board.

14.7. | further submit that Dr Ngubane's objection at the time was not in relation
to the contents submitted to the Minister, but due to the fact that the
aforesaid letter was not signed and | accordingly revised my future
approach in this regard. Further | duly retracted the document that was sent

on or about 23 June 2015 in accordance with Dr Ngubane's instructions.

15. AD PARAGRAPH 60

| submit that from a compliance perspective there was no objection. The legal
opinion was later supplemented when the Department of Public Enterprises D(.
requested the legal team to consider the rules of the Public Service in addition.

This supplementary opinion was received in September 2015.
Page 11 of 24
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16. AD PARAGRAPH 62 186

Although | was not privy to the discussions of the board members in relation to this
matter at that stage | can submit that there was no prima facie evidence to doubt

or question Mr Molefe's appointment.

17. AD PARAGRAPH 64 - 63

The reason for the delay from July to September was that the legal and governance
unit in the DPE had suggested that Eskom wait for a period of six months to pass
for Molefe to be in the acting position so that the prospect of a permanent

appointment can be mooted.

18. AD PARAGRAPH 69

| submit that | commented on the draft employment contract in that | indicated that
Mr Molefe's appointment needed to be a fixed term contract of 5 years in
accordance with the decision of Parliament in relation to the appointment of CEQ
of public institutions.? | submit that this was rectified and refer you to paragraph

14.7 hereof.

2 This was confirmed in the communication between Ms Ruthnam and | and also in a subsequent letter from
Minister Brown to Eskom.
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19. AD PARAGRAPH 72 & 74 ' 187

19.1. The issue regarding the term of Mr Molefe’s contract was resolved as |

worked with Ruthnam and Minnaar respectively on the matter.

19.2. Once the clarification was obtained from the DPE, we amended the “Offer
of Employment” signed by the parties in November 2015 and also then the
Executive Employment contract which was signed by the parties in March
2016. Both documents refer to a “fixed term contract” and the March 2016

document dearly states that the contract terminates in 2020.

19.3. Molefe signed the offer of employment on 11 November 2015. This
document clearly states in paragraph 1 that: “You will be required to enter
into a fixed term Employment Contract.” [my emphasis} The reason the
term was not specified at this point was that Ruthnam was still seeking

confirmation of the term of the contract.

19.4. The executive employment contract, signed by Molefe on 7 March 2016
clearly sets out the period of empioyment in clause three thereof. Clause
3.1 clearly states: “The Executive’s employment with the Company is based
on a fixed term contract that expires on 30 September 2020 ("the

Termination Date)”.

19.5. It is my respectful view that there ought not to have been the confusion as
both documents clearly set out the nature of the contract and period of

employment respectively.

X
B
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20. AD PARAGRAPH 75 188

| submit that the contract of employment clearly stated at the very least the

termination date of the fixed employment.

21. AD PARAGRAPH 77

| submit that this issue of tenure ought not to have been any challenge for the
board as the matter was properly advised by me, as Company Secretary prior to
signature, Ms Ruthman from the Minister's office and that this was a fiction
constructed to obscure the issues. | further submit that it was later revealed that
Mr Molefe orchestrated his own retirement with the support of the board, in spite

of being properly advised of their illegality.

22. AD PARAGRAPH 81

29.1. The content hereof is factually incorrect: the email exchange between
Minnaar and Klein of 20 November 2015 clearly point to Klein's participation
in the conceptualizing and drafting of the letter to the Minister, which
Ngubane ultimately signed on 25 November 2015. A copy of the email is

attached hereto marked SNID 6.

29 2. There was no legal support sought from me on the contents of this letter
and | was not requested to opine on the matter from a compliance

perspective. In this instance and at that time, my duty was purely

% paragraph 56 in the judgment of the Democratic Alliance /{ The Minister of Public Enterprise & 2 other under
case number 3305/2017
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administrative in having been requested fo dispatch the signg89

correspondence to the Minister's office.

23. AD PARAGRAPH 84

| submit that Ms Klein was kept abreast at all times as Mr Anton Minaar clearly
stated at the P & G board Meeting of 9 February 2016 that no feedback was

obtained from the Minister. Mrs Klein was the chairperson of the meeting.

24. AD PARAGRAPH 86

| submit that Mrs Kiein signed off the minutes of the meeting as an accurate record

of the meeting. Any mistake or omission by me would be bona fide and without any

malice.

25. AD PARAGRAPH 90

The allegation that the board was delegated and never discussed the Duvha matter
is untrue as this matter was discussed on at least two (2) occasions where Mrs

Klein participated/and or attended the meeting.

26. AD PARAGRAPH 91 u

The issue of departing board members were discussed with the Minister, however @

| submit that this does not absolve a board member from accountability. | further
Page 15 of 24
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submit that the committees where rearranged after obtaining the input from N80

Klein in her capacity and Chairperson of the P&G Committee.

27. AD PARAGRAPH 99

The office of the Company Secretary did not receive the letter that is referred to as
there were direct attempts to by-pass my office by certain of the board members
and executives when it came to correspondence for the Chairperson’s signature. |
am aware that Mrs Klein, as Chairperson of the P&G Committee, signed a
resolution in support of the early retirement of Mr Molefe as this resolution

accompanied the aforesaid letter forwarded to Dr Ngubane.

28. AD PARAGRAPH 102

| submit that Mrs Klein was aware, alternatively ought to have been aware of the
content of Mr Molefe's retirement letter as she supported the same in the resolution
as Minaar read out the contents of the application for early retirement at the

meeting of 21 November 2015, where she was the Chairperson.

29. AD PARAGRAPH 103

The procedure is noted, however this is not what transpired. After asking Dr

Ngubane, he informed me that the pack of documents provide to him in order to OK
approve the early retirement of Mr Molefe included a resolution from the P & G EE

Committee approving the early retirement request with the requirement that that
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Dr Ngubane signed the letter approving the benefits, and seeing the accompanying
resolution of the P & G Committee approving the early retirement request, Dr
Ngubane proceeded to sign off on Mr Molefe’s early retirement. | need fo place on
record that the office of the Company Secretary was wilfully circumvented in this

instance.

30. AD PARAGRAPH 105

31.

i deny that the allegation and/or insinuation that the me being the Company
Secretary at the time was partial, conflicted and presented the wrong advice to the
Board. | submit that the Board members actively tried to exclude and avoid the
Company Secretary's office in that there was no request to the Company
Secretary, nor the Head of Legal, to properly advise the board. Further when | took
the post of Company Secretary and the interim Head of Legal, the combination of
the post was meant to be temporary as per Mr Singh’s offer at the time. The board,
with specific reference to Mrs Klein, approved the combination of the posts and my

appointment without any objection at the time.

AD PARAGRAPH 106

| deny the allegation that | created a risk to Eskom or the Board or that the Board
or its members was concerned at all. 1 submit that my work only became
unsatisfactory according to specific board members due to my unwillingness and
robust approach to compliance with rules, regulations and instructions. As

Company Secretary my accountability was to the Office of the Chairman of the
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Board. | only acted as Head of Legal until a permanent position could be made apd2

| elected to hold that position in July 2017.

32. AD PARAGRAPH 108

| deny the facts as they are stated and submit that the P & G Committee adopted
a resolution that was forwarded to the Office of the Chairperson in support for the
early retirement request of Mr Molefe and it is on this basis, that the Chairperson
of the Board, Dr Ngubane, approved the early retirement request. | submit that | in
my capacity of Company Secretary was side-lined at all times in this regard. My
role only became more prominent in and during April 2017 when the early

retirement issues reached the media.

33. AD PARAGRAPH 108

| submit that it's untrue that Mrs Kiein was not aware or ill-informed in this matter
as Mr Minaar sent emails to Mrs Klein in this regard and the two were in direct

contact with one another in this regard.

34, AD PARAGRAPH 114

Mrs Klein was present at the board meeting of 29 November 2016, where a full

explanation of McKinsey and Trillian issue was provided to the Board by the CFO.
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35. AD PARAGRAPH 119 193

| submit that the source that was referred to by Dr Ngubane was Minister Brown
herself. She provided Dr Ngubane with a pre-drafted list of items that she wished
to be investigated. A copy of the list is attached hereto marked SMD 7. The list is
significant as it indicated that Minister Brown was aware or ought to have been
aware of the relevant issues way prior to 2 March 2017. It further speaks directly

to the truthfulness and how forthcoming the Minister was in her own testimony.

IN RESPONSE TO MINISTERS BROWNS SUBMISSION TO THE ENQUIRY ON 22
NOVEMBER 2017 '

36. Minister Brown made reference in her oral testimony that | contradicted myself in
that | only learned about the details of Mr Molefe's retirement from the

newspapers, however still proceeded to defend the decision of the board.

37. In order to clarify this | refer the committee to my first submissions at paragraph

58 to 124 stating the chronology of events.

38. | submit that my conclusion wasfis that the whole ordeal pertaining to Mr Molefe's

retirement was orchestrated.?

4 This was also the conclusion of a full bench in the High Court of Pretoria, Gauteng Divislon in the matter of
the Democratic Alliance and The Minister of Public Enterprise & 2 others under case number 3305/2017.
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39.

40.

41.

42.

194

The initial legal opinion in the Molefe matter was obtained on 28 April 2017 from
Advocate Babamia and Advocate Sikhakhane SC. It was not a phantom as Ms
Brown states. She questioned the existence thereof as she was unable to obtain
a copy thereof. It is here that Brown fails to mention that | provided a legal basis

to her DDG Legal and Governance for the approach taken.

On 23 April 2017, Brown issued a media statement headed "Minister Brown
declines Brian Molefe’s pension payout” which by its very nature, questioned the
action and legal rationale of the Board and stopped short of calling the Board
reckless. The action of this public statement immediately put the Shareholder
Representative (Brown) and the Board of Eskom in an adversarial mode on the
Molefe issues as it was conirary to Brown's previous instruction to the Board on
19 April 2017 whereat Brown instructed Eskom to meet with Molefe and re-

evaluate the “pension payment”.

Re-evaluation and declining a pension payout are two diametrically opposed
actions and hence pitted the Board and the Shareholder in opposite sides of the

spectrum.

Brown ought to have known that in either capacity my primary duty was to act in
the best interest of the Company and not in that of any individual and/or group of
individuals. The media statement of 23 April 2017 fay the basis for an action to
declare the directors as delinquent in terms of the Companies Act and 1 cautioned

the Board in terms of those provisions as to how to deal with the Ministry. The
Page 20 of 24
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43,

44,

45,

ultimate decision on the part of the Board was to separate the issues and d4£)5

with the transactional matter of Molefe's pension as a priority and address the

import of Brown's media statement via separate correspondence.

| also met with the DDG (Legal, Governance & Risk), subsequent to our meeting
with Brown on 19 April 2017, whereat | told her my concerns regarding the
privilege attached to providing her with a copy of the opinion but that | had no
issue with our respective counsel discussing the issues. In that manner, we
protect the client/attorney relationship and avoid the conflict of interest dilemma.
Once we were done with the meeting, 1 instructed counsel to have the discussion
with his counterpart but was later advised that the DPE had instructed its counsel
to stem all communications with Eskom on the matter. | found this peculiar in light

of the earlier discussions with my counterpart.

What | had stated in my testimony before the committee on 8 November 2017,
was that “we woke up one Sunday morning to read in the Sunday Times that
Molefe had received a R 30 million pension pay-out. it was only at that point that
we then started looking at this again, because | must admit up until that stage the
figure that was actually provided to Mr Molefe was not communicated back to

board, so at least we read about it in the Sunday Times."

Accordingly at no time had | stated that the pension arrangements were a surprise

merely the amount that was eventually accrued to Mr Molefe.
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46. Brown'’s insistence on the opinion is an attempt to deflect from the issues that sh86
acted erratically as the shareholder representative issuing counterintuitive

instructions which created the confusion that ensued.

IN RESPONSE TO MR S VIRSOHNI NAIDOO'S SUBMISSIONS

47. AD PARAGRAPH 7 (A), PAGE 9

As stated in my submission of 8 November 2017, | questioned the efficacy of
having a meeting at that late hour as the scheduled meeting was due to take place
on 13 April 2016 which was a mere 48 hours away. My comment was in relation to
the scheduling and not the substantive merits of the submission as | had no
documentation at the time of the call. Thus the comment which Mrs. Naidoo is
referring to, is taken out of context as | was only advising Mr. Khoza as a board
tender committee chairman in exercising his right of calling an urgent committee
meeting as there was already one scheduled for 3h00 on 13 April 2016. The
question of urgency was asked by Ms Naidoo during the meeting and the reply was
minuted. At the time she appeared satisfied with the response from the Chief

Procurement Officer and the Acting General Manager {(Fuel Sourcing).

48. AD PAGE 14

My email records do not reflect that Ms Naidoo provided her approval conditionally

- her email stated * | confirm | support the round robin. ....please ensure...”
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Her requests were attended to: The IFC meeting was convened for 8h30 oft @7
December 2015. The PFMA opinion was obtained from the Group Compliance
Officer. The contract was put in place with the necessary conditions precedent. A

copy of the email is attached hereto SMD 8.

49. AD PAGE 15

In regards to Mrs. Naidoo's comment in reference to the pre-purchase of coal for
Optimum, that | never notified the board that a guarantee was issued and not a
pre-purchase as was agreed by the board. The pre-purchase was approved by the
IFC on 9 December 2015. Minutes of the meeting were sent out on 9 December
2013, together with a round robin request on 8 December 2015. A guarantee was
thereafter issued. The details were stated in my original submission paragraphs 45
to 56. The resolution read all documents to give effect to the pre-purchase so the
guarantee would be covered thereby. The round robin was ratified at the Board

meeting of April 2016.

B

SUZANNE MARGARET DANIELS

| certify that the DEPONENT has acknowledged that she knows and understands the
contents of this affidavit, that she does not have any objection to taking the oath, and
that she considers it to be binding on her conscience, and which was sworn to and
signed before me at ﬂE‘T ORIN on this the | day N
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of APIQ-IL 2018, and that the administering oath complied with 188
regulations contained in Government Gazefte No. R 1258 of 21 July 1972, as

amended.

COMIISBTONER OF OAT@

Name& Surname;

Occupation:

Address:

RUAN COETZEE
Practicing Attorney
Commissioner of Osths

HEFFERMAN ATTORNEYS

1807 Saxby Avepue, Eldoraigne. Centurion
Tel: 012 653 1048 Fan: 086 551 9832
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MEMORANDUM

To: Mr Matshela Koko, Interim Group Chief Executive Reference
Mr Anoj Singh, Graup Chief Financlal Ofilcer

From: Ms Suzanne Danlele Version: 01

Date: 13 March 2017

SUBJECT: ESKOM HOLDINGS SOC LTD/OPTIMUM COAL MINE PTY LTD/OPTIMUM
COAL HOLDINGS (PTY) LTD

PURPOSE

1. The purpose of this Memorandum Is to request the approvat of the Interim Group Chlef
Execcutive and the Group Chief Financial Officer to setile the legal claim in the above
matier In the manner set out hereln and recorded in the attached Draft Settlement
Agreement, to be signed by the Group Chief Fnancial Officer as the approvat authority, !

BACKGROUND

2, On 5 August 2015 Eskom Holdings SOC Limited (“Eskom") issued a summons (Inctuding
the referral to arbitration) against Optimum Coal Holdings (Proprietary) Limited {"OCH")
and Optimum Coal Mine (Proprietary) Limited ("OCM") for the payment in the amount of
R 2, 176 530 611.99 {Two billion one hundred and seventy six milfion five hundred and
thirty thousand six hundred and eleven rand and ninety nine cents) for Its fallure to supply
and deliver coal which complies with the coal quality specification contemplated by the
coal supply agreement {"CSA"), to Eskom’s Hendrina Power Station {"Hendrina™). The
pertinent provisions of the claim read as follows ~

' Clauza 4.2 of the Dalegation of Authorily Crantevmrk sets aut that settlament ap-eorerrs sholl be signed ty the ralevart

aptoval awrhonty, in this instanseg, (s wixild be the GEFO,
Head Offloe
Tol +27 11620 8411
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ESKOM HOLDINGS SOC LTD/OPTIMUM COAL MINE PTY LTD/OPTIMUM COAL 200
HOLDINGS (PTY) LTD

" The Defendants have for a consecutive period from 1 March 2012 o 31 May 2015 (the
‘Sapply Period'), faifed to supply the Plainliff with coal which meels the qualily parameter
contemplated In clause 3.9 of the First Addendum, in that 20% to 459 of the coal supphied
and delivered by the Defendants to the Plaintiff on a monthly basis, during the Supply
Perlod, was sinalfer than 0.82mm. Desplte this failure by the Defendants, the Plaintiff
has, without prejudice to its right in terms of dausc 3.6 of the First Addendum, paid the
Defendants for such casl, withoul applying any adjustment or reduction to the payment,
for the Defendants’ falfure to comply with the quality parameters, even though the Plaintiff
was entitied to adjust or redice the payment accordingly.

The reguction the Plainliff was entitied to impose on the purchase price paid to the
Defendants for the Supply Period amounts to R 2, 176 530 611.99 (Two billion one
hundred and seventy-six mitiion five hundred and thirty thousand six hundred and eleven
rand and ninety-nine cents)."

("Eskom Claim")

3. The Eskom Claim was preceded by a letter of demand dated 16 July 2015 In which Eskom
demanded payment of the amount of R 2, 176 530 611.99 {Two biltion one hundred and
sevenly-six million fve hundred and thirly thousand six hundred and eleven rand and
ninety-nine cents). Instead of DCM formally replying to the letter of demand received from
Eskom, Glencore made varlous public statements relating to Eskom's demand and
thereafter on 5 August 2015 OCM and OCH was placed Into business rescue.

4. On 20 August 2015 the attorneys of OCH and OCM dellvered its notice of intention to
defendant the Eskom Clalm, Including their attorneys addressing a letter to COH reserving
their client's rights. On 31 August 2016 the business rescue practitioners of OCM filed a
Notice of Termination of the Business Rescue Proceedings with the Companies and
Intellectual Property Commisslon,

5. Inlight of the aforementioned, Eskom re-commenced with the referral of the arbltration DL
in respect of the Eskom Claim for final determination, Eskom has an election to elther

Esham Holdings SOC Ltd Reg No 2002001852750 Poyge 2 .
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continue with the arbitrativn agalnst OCM or consider an amicable settlerment with OCM
In relation to the Eskom Clalm. One of the main reasons it was important for Eskom 1o
initiate tha Eskom Claim agalnst OCM and OCH was to stay the running of prescription In
respect of the portion of the Eskom Claim which arose during 2012, The Eskom Claim s
primarlly based on the failure by OCM to meet the coal quality spacification.

DISCUSSION

1. The fact that Eskom Initiated the Eskom Claim, does not automatically mean that the
amount claimed is due and payable. Eskom still has the onus as the plaintiffjclalmant to
demonstrate to a court/arbitrator on a balance of probablliitles that the amount is due and
payable.

2. In temms of the CSA, Eskam was contractually entitied ta impose the penallles for any
fallure to comply with the quality specification ~ however due to a number of impasse's
which arose between the partles relating to the Impositian of the penaltics {i.c. sampling
process, the calculation of the penalty, Interpretation of the penalty cause), Eskom
reserved Its right to impose the penalties at a later stage.

3. Subsequent to the Issue of summons, Eskom recalculated an amount owing of R1.17 bitlion
for the period under dispute, While the calculations could be verifled, the basls of the
Interpretation is still under question,

4. The lIssues of concern relating to the Eskom Claim has always been, amongst others, the
following {evidential items) —

4.1 Eskom's compfiance with all the contractual requirements in terms of the CSA and addenda
{clause 9.6% of the CSA and 3.4.3 of the Frst Addendum) to inform OCM on 3 monthly
basis af its failure to comply with the quality specification, incdluding such calculation of the

2 Bchany rost 0oy Optrum in witirg witWn 15 tays sher earh days Sefer vihalrer ali coal suppiied and S2ivared by Optirrum
ko amples with 1ha quality spear-catons,

¥ Egkeny Will 7 viritng a3vice Optrrum mantily in eeeeors of the smanrer it wekith sach prenalles wil have been calcuatas end Eskon
sl deliver to Opimum, togesher with the detaits of ssich redimtalo v, bilicralary relevant 1ssu'ts 11 1aspect of the coal I questien In

support of strh caladatin,
Eskom Holdings $0C Ltd Rog No 200401662730 Paged l‘)
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penalty to be deducted from the monthly involce.

4,2 Rectification of dause 3.6 of the FArst Addendum as Eskom and OCM has opposing
interpretations relating to the manner in which payment reduction should be calculated.
Eskom has on a number of occasions placed on record that it only intends to deduct such
amounts for OCM's failure to supply the correct quality specification as it is entitled to In
terms of the CSA and addenda thereto, As Eskam will need to rely on the evidence of
Eskom's ex-employces for that part of its claim, it was decided that in order to avoid the
prescription of portions of the Eskom Claim (to the extent that some portion have not
already prescribed) to proceed with action/referral to arbltration and amend the statement,
of claim/particutars of clalm relating to, amongst others, the rectification of dause 3.6 of
the First Addendum at & later. On Eskom's version the current Eskom Clalm,_subjoct to
there being compliance with the other provisions of the CSA and the Integrity of the
sampling process, could be substantially more,

4.3 The integrity of the sampling method utilised to assess compliance by OCM witi the coat
quality specification of coal supplied and delivered to Hendrina,

5. The aforesaid hurdles do not imply that the Eskom’s Claim is not sound. It merely implies
that Eskom will need to ensure that it is In a posltion to lead evidence {faciutal and expert)
to demonstrate to an arbitrator or a court that the amount dlaimed {or a pottion thercaof)
Is due and payabie by, inter alia, refuting any contention by OCM that (1) It falled to comply
with the terms of the CSA, (2) It waived Its right to Impose penalties in terms of the CSA
(3) It falied to calculate the claim properly.

6. During September 2016 the arbitration proceedings instituted by Eskom against Optimum
were reinstated, pursuant to Optimum belng discharged from business rescue on 31
August 2016, As part of the recommenced arbitration proceedings, Optimum filed its
statement of defence on S Deccember 2016 and Eskom filed its replication thereto on 26
January 2017. The parties held a further pre-arbitration meeting with the arbitrator on 28
January 2017 on the further process required ta conclude the arbitration proceadings.

Eskom Holdings SOC Lid Keg No 2002018627130 /@_, L}
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Recommended by:

Suzanna Danigls

ACTING HEAD: LEGAL AND COMPLIANCE
Date: i1 3 | 2011

Approved/Net-epprovay
o

Matshela Koko
INTERIM GROUP CHIEF EXECUTIVE

pate: 17| 3| ¥

Exkom Hotdings S0° Lid Reg He 2002/016527430

qenommended b\,-:k

Anoj Singh
GROUP CHE-‘ FINANCIAL OFFICER
Date: Wlogln
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IN THE ARBITRATION BEFORE ADV. RA SOLOMON S.C
JOHANNESBURG

In $ha matter between:
ESKOM HOLDINGS SOC LIMITED Claimant

and

OPTIMUM COAL MINE (PROPRIETARY) LIMITED First Defondant

TEGETA EXPLORATION AND RESOURCES Second Defendant
{PROPRIETARY) LIMITED

! SETTLEMENT AGREEMENT
i

PREAMBLE

Tha Claimant inifiated arbilration proceedings against the Defendanis for payment in the
amount af R2 178 630 611.99 for aacruad penatties not imposed against tha Defendants by
the Clalmant for the period of March 2012 ioc May 2016 (“the Clalm™). The aforesaid Clalm
w/as defendad by the Defendants.

WHEREAS the Parties entered into 2 process of nagoliation in order to resolve fthe Claim.
Pursuant fo tha selflement negotiations, the Partles have agreed ta sellle this dispute in
respect of the accrued penalties for the pariad March 2012 (o May 2016 in an amount of R
577 BAD 105.42,

WHEREAS fha Parties acknowladge that the accnied penalty amount of R 977 83D 11542
is in full and final saftiement of the Claim.
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NOW THEREFORE THE PARTIES AGREE AS FOLLOWS:

It is hereby recorded and agreed ihat the mochred penalty duo and payable tor the period
March 2012 to May 2015 is the amount of R 577 839 105.42 {"the Settlament Amount"),

1 CALCULATION AND SETTLEMENT OF HISTORIC PENALTIES

The Settlement Amounl is calculsted based on the folloviing periods i.e.:
1.1 The period March 2012 to May 2014:

The parlies agree thal an smount of R158 386 758.77 {one hundred and fifty-alght
miffion three hundred and eighty-six theusand ssven hundred and fitty-eight rand
and sevonly-saven tents) was deducted from gayments due 1o tho Defendants as
pengities. The parties accapt the aforesaid figure to ba a settlement of any and all
penallies due for the period March 2012 to Weay 2014;

i.2 Tha period June 2014 to May 201s5;

1.2.1 For this period the Claimant calculated penailies in the amount of R419 452
44B.85 (four hundred and ninaleen million four hundred and fifty-two thousand
lhraa hundred and forty-six rand sixly-five cents) which ls due and payable by
ihe Defendants. In arder to setfle and rosolve the matier, the Dafendants
accepls liakility in an amount of R255 400 819.18 {wo hundred and fifty-five
milion four hundred thousand eight hundred and nineteen rand and alghtean
cants) calculated in accordance with parapraph 1.2.2 infra, on which the parties
50 seoitla,

1.22 The amount of R255 400 818,18 {fwo hundred and filty-five mitiion four hundred
thousand sight hundred and nineteen rand and eighteen cents) is catculnted as;

i

Total Penality from iftarch 2042 - May 2015 R 077 83910542
| Less: Ponalties already deducted R 158 306 758.77
Tolal Penaky R 419 452 248,66
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Lass: CV Pensity {Binary Scare Mt Tolel Penallios) | - R 126 67¢ 538,80

Leas: GG Penally reduction Sopl 2013- May 2044 | -1 37 371 688.67

Total payabla R 266 400 819.179

PAYMENT OF SETTLEMENT AMOUNT

The parlies agree and confim that the balance of the Solllerment Armmount of R 255
400 813.18 wil be paid by the Defondanis o the Claimant in equal monthly
instalments, the first paymen! to be made on 1 Apnl 2017 and the last paymont to be
made on‘or bafare 31 December 2018 when {he current Coal Supply Agreement
lerminales. For clority, tha Claimant shall not be anililed (o set off or deduel the
monthly instaiments from the monlhly payments due by the Cleimant fo the
Defendants for the remaining period of tha Coal Sunply Agreement.

In the evant that any one paymoni Is nat patd in full on the due data:

the full amount then outstanding (vhether or not the date for peyment has fallen
due) shall bacome due and payable immadiately; and

lhe Defendants heraby consents o the Claimant making application for this
setifement agreement/arbitration award la be made an ordar of caurt in terms of
section 31 of tho Arbitration Act 42 of 1965 and judgment 1o be granted for the
oulstanding amount, fogether with mora interest and costs acaasioned by such
gpplication,

GENERAL

This selllement agreement constitites the sole record of the agreement betiveen
the parties in ralafion {o the dispule ralsad hesein.

The parlies shatl be bound by any express, tacit or implied term, raprasentation,
warraniee, promise or e lke not recorded heteln. No addition to, variation,
novatlen or agreed cancellation of any pravision in this settiement agreement shail

X
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bo binding upon the pariies unless reduced 1o writing and signed by and an bahall
of the parties.

3.3  No indulgence ar extension of fima which any parly may grant to any other shall
conglilule a walver of or vhether by estoppel or otherwiss limit any of the existing or
future rights of the partles in terms hersof sava in the avent and io tha axtent lhat
tha partlas have signed a wiitten document expressly waiving or limiting such a
right.

4  COSTS

Each party vll be liable for its own costs fowards the arbitration whiist both parties
will share the costs of the arbitrator equally,

5  CONFIDENTIALITY

The exisience, contants and temns of this sallemant agreemant sre confidentil BN,
save as may ba required by law. no party shall disclese sama 1o any third party other
than its affiliales and their respective directors, emplayeas, officers and advisors,

& ARBITRATION AWARD

The perties agree that this setilament agraament ba mada an award by the arbitrator
and toth panties request the arbitrator to do so.

SIGNED AT e ONTHIS W DAY OF sawoacia, 2017,

A

DULY Aumoﬂ@ THERETO
AND ON BEHALF OF

ESKOM HOLDING S0C
LIMITED
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SIGNED Al ON THIS DAY OF 2017.
DULY AUTHORISEDR THERETO
AND ON BEHALF OF

OPTIMUM COAL MINE (PTY) LTD

m— s am e cmear pnes . — _— -

SIGNED AT ON THIS DAY OF 2017,
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DULY AUTHORISED THERETO AND ON BEHALF OF
OPTIMUM COAL HOLDINGS LTD
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Memorandum
TO : SUZANNE DAMIELS
SuB.JecCT H CONBIDERATIONS FOR PUR_POSE QF SETTLEMENT DISCUSSIONS WITH
OPTIMUM COAL MINE {(PTY) LTD
DATE : 10 MARCH 2017
— . ___.""
1 Eskom still has the onus as the plaintifficiaimant to demonsirate to a caurfarhitator cn

8 balanca of probabllities that the amount is due and payeble, These additional
consideralions for the potential settlement of the Optimum claim must be read in
conjunction with our advice dated 2 Naecember 2016

1.2 In terms at lhe CSA, Eskom was conlraslually entitled to impose the penaities for any
failure to comply with the qualdy spacificatian - however dua to a number of impassp
which arase behveen tha parties refating to lhe imposilion of the panalties (l.e. sampling
process, the caioulation of the penalty, interpretation of the penaity ciauise), Eskom
reserved its right to impose the penalties at a atar stsge.

1.3 The Isstas of concern relating lo the claim has akvays been, amongst others, the
fallowing (evidendal items) ~

1.31 Eskom's compliance with all the contraclual raguiremants i tarms of the CSA and
addenda (clause 8.8' of the CSA ard 3.4.3? of the First Addendum) 1o infarm OCM
oh a monthly basis of its f3ilure to comply with the quality specificatian. including such
calculation of the penaity to be deducted from the monthly irvoice

3.2 Racticalion of clause 3.8 of the First Addendum as Eskom and OCM has oppasing
inlerprefations refating lo the manner in which payment reduclion should ba
calculatad. Eskom has ¢n a numbar of accaslons placed on reoord {hat it anly inlends
to daduct such amounts for OCI's failure to supply the cormrect quelity spegification

Y Fakam mast rosty Opirum inw Ergwitldn 13 dopy sfler eealy days el ser whifhe shonal sueptind arddalsrrsa by tpemur o

Fakzm ennrbas aih the sually sprcificrong

! Eduyn wflin wedllng 8E455 DEHMLF moMaly i 20003 ©° 012 tFanEn Nk sas oena g vilibeave g slcdarmd sind Exboany

£rll cglvar o Uptra, 13penanr aith =1z deails of moch rakarttions, laboratuy rebevant reeuie Ir reepecd of dve c2¢lir queetizrin M

ecpoant of eech calelgtiar




T
N

K""W.

Pa)z 7

SiLermnennmr\doccunenlt SHABM P mamiizitad COW 03007 fo Fusazae of Getkenert Diectashs Bmimum Gesl
PAra . 0 hzrsh 2017 exetut o0 oy deex ) W March 2017

1.4

15

as it is entitied to in tens of the CSA and addenda thareto. As Eskom will nead to
rely on the avidenca of Eskom's ex-employees far that peetlloh of its claim, it was
decided that in ordef 10 avoid the prescription of tha partions of Eskom Ciaim o the
extent that same portian have not already presoribed) to pracaad with action/referral
to arbitration and amend the staloment of claimipariiculars of claim relating to.
amongst others, the restification of clause 3.6 of the First Addendum at a later slaga,

On Eskom'’s yession the current Eskom Claim, subject to there bielng compliance with
the other orovision:of the CSA and tha integrily of the samplipg_process. could be

substantially more

Tne integrity of tha sampling method thilised to assess compliance by OCM with the
coal quality spesification of coal supplied and deliverad to Hendtina;

The afaresaid hurdles do not imply that the Eskom Claim is not sound. it merely implies
that Eskom will need to ensure that it is in a position to lead evidence {factual and exparl)
to damonstrato to an arbitrator or & caurt that the amount claimed {or a portion therent)
s due and payable by, amongst athers, refuling any contention by OCM that (1) it falled
to comply wiith the terms of the CSA, (2) it waived Its right to impose penalties in terns
of the CSA {3) it fafled lo caiculate the claim properly.

Having regard to the aforesaid, there are inharent difficulties with Eskom's claim fer the
poriod March 2012 ta May 2014 during which Eskom already deducted a penally amouni
of R158 386 758.77 {"the Penalised Perlod"”). This does not mesn that Eskam does
not have a valid claim for the fusther penalties during the Penafised Period. Howsewver, it
will bo a taxing process for Eskom to demonstrale that for the Penalised Periad an
addilional penalty or payment reduction of R1, 432 065, 841. 95 (with sizing) or R632,
361, 54 1. £3 {vithout sizing) is payable.
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in respecl of the RG34, 361, 641. 63 claim (without reference to the vithout sizing claim),
Eskom has no dccuments in which it reserves ils rights ta claim such penalties or
imp'ament a {urther payment reduction. Thus that portion of the clalm will most probatily
be ciflicult fo provo spesificaliy vith refacence 1o clause 9.8 of the CSA which contains a
deaming pravision which provides that, should Eskom not have natited Opbmum of its
failure to camply vith the quality spac:ficalion and the calcutalian of the penatty/payment
reduction, it is deamed that the coal confarined vath the quality paramelers. The hurdles
for the sizing claim of R1, 432 085, B41. 85 duting the Penalised Penod la similar, bt
additional complaxlics are added as Eskarn vill need to demand a rectification of the
First Addendum on various aspects of how clause 3.8 of the First Addendum must be
interpreted. Howsavar, in principle the payrment reduction for sizing Is a parametar where
Cskom i3 eniitied to impose & payment reduction. On even the most conservative
approach. the sizing quality parameter is an important factor 10 have regard 16 in the
calculation of the penatty ameunt. Enclosed is a catculation for the Penslisad Parlod
vanch a} excludes tha addlional penalties and b) includas the additlonal panalties.
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For the period Junz 2014 to May 2015 {"Period Not Penalised") Eskom's olaim wilh the
sizing penally is R744.464,770,02 or R 418,452,345.85 without sizing panaity.
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The penalty or payment reduclion for the Period Not Penafised Is faced vith similar
hurdlas ag the caim for the Perallsad Period. The diference Ia that ho penalty has been
deducled. Eskom as a polentiat selifoment vdll need to diseount its sk with proceeding
with the claim sgainst Optimum 13king into account that for the Penalised Persicd it
already deducted R158, 384, 756.77 and as a compramlse abandon such sddilional
penalties/payment reduction it slill needs to prove, but use Ihe clalim for the Periad Not
Penalised as the basis for sefilemenl. The settiement amount will accordingly range
behween R744, 484. 770, 02 (emount mcliding sizing) &3 the high walennark and R419,
452, 346, 65 (amount axcluding sizing) as the low watemmark

Save for the other cancarns, lhe fundamental point of doparture between the Eskom
caiculation and the Oplimum calouvistion Is the axclusion by Optimum of the slzing
parameter in calculating the penalty amount. The Gpimum proposal further daducts the
penalty already imposed for the Panalised Perind fom Uhe Period Not Penalised.
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110 The Ophimum offars avo beon as follows —

Octobor 2016 Offer
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cirLmWpIated SoncldesUons for Puosse of Setterrenl Daruss ots Smitten Casl

10 Maich 28 1_'{

February 2017 Qffer
3) Qur clients do not vl o ha forcod ta saige cralinsiances piredant Yo tho hardehp

clouse on asbitratiany ung snusk: tether suggest that tha paitlas andsuvour to
settle tha lasue of allogogd cutetsnding penaltics for whith provision was in
any svent made Iy the Gu-opsration Agreement. Suprind by tha roport ef The
CRIR ow dients’ liberat calrulatizns supgast thal (omitling fos the mament e
chianly’ ontitlement to redy on the hardship clausa) your clord's penally ca oilalions
an per Jho etalement of otk ara not comeet and a dupbization of fYures und
roesblo prevaling dreumsssnoas. To ihis end oty clients, for puposes of preparing
8 zaltbinanl, aszumod, b favour of veur efend, thal your tliend conld have bzen
enlitaz to deduct penaties i he amoun| of approximetaly RIGE 00T HGL.00 whisl
nue clant paid RI56 005 €00.00 Iy way of dedictlors fom presfous paymaonis,
Amplyivg wn Iateral factor te tho snysunle dedusled o clenls offer lo pay
R239 000 094G In wipad ronlhly inklaiments commoncing 1 Mareh 2017, the Jest
matalmani dise o1 tha lnat monlly of the CSA, xama in full and ing? salliament of the
1289 perlalnhp @ nage aroar panaltiog.,

1) Tho eaoan Jseca v be ressdand i e quantity of caal to by dellvarad 1o Eshom

€

on & monthly basia. W= undorstand tha eurent demand 1> ke 460 20D tons whilst
out clenta aia willing and ebie to defiver 380 D10 tons per momh. Thig requast
forowa the et Wal oy of our clente’ minas Wil sosn be danntf down and 2 will
caure a donl nn B0 wolLmoa our elients am ahls to mine and ulivor.

Tha thint iseve 0 be agroed tpon ks the prichip farmula, At present we
wndorsland the comluiation of the pricing 5 conulal of PRL, CC1 and & 10% mratk-
u3. Gur cliants wouf iko to agraa on ¢ diffamnt nrica lomin sinto the plorcesid
forinuta causes il to endizo unforessst any unrorsanshle lardabdy, Tha basis of
o’ offor, @ Hiis regand, ie 10 el yous chant's approval, in prindpla, that tha
Pilek lyimusit can be @svad (r dinsusslon in erdet 1o bi tesclvad within &
reasenabls period of fimae,

1.11 The tnitial offer of Octobor 2618 marsly deducts the R18B, 386, 758.77 from the penalty Q(




216

~age ¥
LMo wtaben oL mar e T POmmumtipessn Congidarrans fr Puroe of Setibenem: Disceizrs Oplimus Ced
W00 -0 Damh 217 antdir o 2any So0c: PEAEE 13 WAarch 017

amaunt of Optimum without any propar substantiation or rationale.

112 Fromthe detailed offer of December 2016. the basis for ihe calculation of the penatty for
ino podod Juno 2014 1o May 2015 is not clear, as no supporting ealculation Is provided
to airlve &t RI22, 227, 648, 96 as opposed 1o o R 419,452.344.85 as por £skom's
ca'culation. Itls further not clear whal fuither daductionin respect of GV and "GC" penally
deduction 1s made to reduce tha R922. 227, 548, 08 penally amount lo a furthar amoury
of R238 876 225, 62,

113 On 15 February 2017 Eskom made a counter- seBement proposal io OCM in the amount
of R419 452 346.65 as a final offer. The setliement was arrived al by discounting thao
following —

1,13.1 The penally clalm of R1, 432, D85, 841.97 far the slzing specification for the period
March 2012 la May 2014, For this padiod an amount of R158, 386, 758.77 vas already
deduclod In respact of tho other quality paramaters. Eskom has aosordingly
discounlad R1, 132, DB5, BA1. 97 an, amongst ofhers, the basis that penaities (R158,
386, 758,77} for the othe auality parameters {CV, Al and Ash) viere siready deducted.

1.13.2 The penalty claim of R744 845 770.02 in tespect of the sizing specification far the
pericd June 2014 to May 2016, vhere the basis for sucl claim is i dispute, and puraly
in order 1o resoive the matter, be substituted for the penaly claim amaunt of R419
452 346.65 for the other quality parameters {CV, Al and Ash} which wore out of
spocification for that pariod.

114 Tne lotal penalty for the Eskom Claim period is accordingly the follewing -
1.14.1 For Iarch 2812 to May 2014: R158,388.,758.77 (already deduciad);
114.2 Far June 2014 ta May 2015 R419, 442, 345.65

Total R677, 839, 105.42

1.16 OCHM bhus accapled aur counter-proposal in the amount of RE77, B38, 105.12 subject io
lhe following caleulation-

_tolat Penally from mainh 2012 ~ Moy 2015 R S577 830 105 42
i Luss: Panaltles alivady doduttud | R 58 385 758.77
Total Penally R 418 452 34665

&
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1.16

1.18.4

1.16.2

117

1.18

1.18.19.1

1.18.1.2

198.1.3

1.19

1.20

Less; GV Penally (Binaly Sgore I Tolal Fenyilos) | - 2 126 670 830.80
Less: GC Pengfly reduciion Sopl 2013- May 2014 | - R 37 1174 688.07

| Tolsl paynhle T L2566 400 81.18

When considering the revised selitemant proposal Eskarn will be required {a venfy the
calculatians for the following amounis -

R126, G798, 838.80 in respect of tha CV penalty; and
R37. 371, 668,67 in raspact of the penalty reduction for September 2012 fo May 2014.

Should Eskom veilly that the afaresald amounts are justifisble deductions, taking our
advice set out above Into account, a settlement will be in the intaresl of both parties

In considering the settlement, it is important lo also hove regard 1o —

QCs current operating conditions and the need to ensure a sustainable solution
for OCM to contmue as a going concarn,

Security of supply to tha Hendrina Poaer Statlon; and
The interdapendent nature of itig povier station and the mina,

On § March 2017 we were provided with a revised calculation of the penally amount in
respect of the Eskom Claim, which refiected amendmants to the calculation for both the
Penalised Penod and the Perlod Not Penglised. Far the Perod Not Penalisad the
calculation was amended from R418. 452, 346 65 to R417 052 282 04. As parl of the
rav setl calculation, Eskom has informed us that the amounts setoutin 1.16.1 and 1.16,2
weare laken into account, bul could not provide us with an explanation as lo why the
arount in 1,161 and 1.16.2 should not be dedusled rom the R419, 452, 346.65 as
alleged by Oplimum,

On 6 March 2017, we held a meeling wilh Eskom Finance in ardér 10 discuss the penaily
ralculations and the amnunts sel out in 1.18.1 and 1.16.2 akove. During aur discussion

217
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vie were advised thal there was a calculation emor in respect of the Al penalty {for the
entire period). which had Lhe offoct that the penalties for the Perind Not Panalised.
excluding siring, aughl 1o Le R 490 002 211, 11 as opposed to R417 052 262.04. We
requested E3%om lo fumish us with a dotailed written explanation on this efror in the
galculation in order to explaln this o Optimum.

1.21  Thetolal penalty in the amount of R 490 062 211,11 Is the amount payable by Optimum
lo Eskom, as the R 158 386 768,77 {penalties already deducted), the R128, 670, 838.80
m respact of the GV penalty as well as the R37. 371, GH8.67 has already bagn taken Into
acceunt as pan of the revised penalty calculation for tha entire Eskom Claim,

122  Subsequant o ow meeling v raguosted that Eskom Finance furish us with the
information andlor documents set out belovs, in order to adequately respond to the
oppasing atinrneys-

1221 An explanation of how the R 158 386 758,77 was calculated {penalties ahready
deducied);

1222 An explanatian of the formula errer in respect of Al and the correct formula which was
novr ulitised; and

1.22.3 The spreadsheet setiing oul the additional penalties due fa Eskom from June 2015 10
dale.

123  On 9 March 2017. Eskom Finance furnished us wih various Invoices for the pericd of
March 2012 to February 2015 and advised us thal thay were unable o verify how the
penaitles for the Penalised Perad in the amount of R158.385,758.77 was calculated
andfor the formula or rationale far the calculation. Withoul Eskom Finance being able to
indicate to us how the R158,386,758.77 was caleutated. wa are unable to test why
Oplimum is of the view that the amount of R128, 579, 838.B0 In raspect of lho CV ponalty
and the amount of R37, 371, 68867 in respect of the penally reduction for Saptember
23143 to May 2014 should be deduzlad from the selliement amount.

24 We vaare also provided with a further updated caleulalion of R 441 186 153,30 as the
fetat paralty payable by Optimum, as cpposed to the R417 052 292.04 and R 490 002
211.11 provided on § and 8 March 2917 rezpectively. The difficully experenced by ,.

R L4
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1.25

1.26

1.27

Eskom in providing us with an acgurate and detziled value in respent of the sefttement
amount based on the CSA indicates to us, sava for the other concamns highlighited in nur
ptevious adwica that the basis far the penalty celculatons is susceptible to numenous
challengas by Oplimum. In addition, any attempi by Eskarm as part of the arbilralion to
rectify clause 3.8 of the frat addondum to demanstrata what the intention of the parties
in calculatng the penalties wouid ba difficuit.

CONCLUSION

As slalod above. it appears the parties have exhausted the setiement discussions, as
both parties arc steadiast on their regpactive calculalions.

Eskom in considering whather or not {o selila the dispule must teke Inlo account the
additional hurdls in accuralely and concisely calcutating the accrued penally amount in
accoldance with the tarms of the CSA, We remind Eskom that @ fundamental element
for ho suocess of the Eskem Claim is the rectificstion of clause 3.6 of the first addendum
1o the CSA {L.e. tha method of calculation). The inability to demonstrate what the actual
intonton of the paries wag in calculating the panalty amount reduces the prospects of
succass vith the Eskom Clalm.

Based on the aforasaid, Eskom must consider whether the offar by Optimum (o setie
tne dispute relating to Eskom's accrued penally for the period March 2012 10 May 2015
to settled in an amount of R 577 839 1D5.42 walch is calculated as follows -

Tolal Punally from March 2013 - My 2015 R 577 839105 42 2 3
| ess: Panallius olraady deducted _ R 168 3588 760.77
Tolal Panally | B418.452 346 .65 R

Tazs. GV Penally (Biory Soore M Total Penafljos) | - R 126 679 B38.90
Loss GC Penalty reduclion Sepi 2013- May 2014 | - R 37 371 688.67

] Tola! payable .. ~ R 265 4006 819.15___ e

Should you wish to discuss. do nos hesitale lo conlact us.
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Dear Anoj/Matshela

Please see the query from one of the
Board members:

From the current documents does it
mean we buying coal at the price in
terms of our current agreement.

Confirmed. The coal price is as per the
current coal supply agreement with
OCM

Further advise if there is any other
means of getting coal else where.

There is no other means of getting coal
for Hendrina at a price R150/tonne. The
open enquiry of the similar coal

qualities for Arnot power station has not
yielded positive results

R © o o

Reply Reply all . Forward Delete ﬂ /OM
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From: Suzanne Daniels

To: Matshela Koko

Date: 08 Dec 2015 at 19:57

Subject: He: URGENT REQUEST TO APPROVE THE PREPURCHASE OF COAL
FROM OPTIMUM COAL (PTY) LTD

Thank you. So far | have received 2 approvals.

Sent from my Samsung Galaxy smartphone.

Original message
From: Matshela Koko <KokoMM@eskom.co.za>

Date: 2015/12/08 19:22 (GMT+02:00)

To: Anoj Singh <SinghA3@eskom.co.za>

Cc: Suzanne Danigls <DanielSM@eskom.co.za>

Subject: RE: URGENT REQUEST TO APPROVE THE PREPURCHASE OF COAL FROM OPTIMUM
COAL (PTY) LTD

Spot price is currently between R 470 and R 5§30 per fone.
Warm regards

From: Anoj Singh

Sent: Tuesday, December 8, 2015 7:19 PM

To: Matshela Koko

Cc: Suzanne Daniels

Subject: Re: URGENT REQUEST TO APPROVE THE PREPURCHASE OF COAL FROM
OPTIMUM COAL (PTY)LTD

His

Actually the prices being proposed are §% and 9% lower than the current contract prices for the two
mines in guestion for the duration of the pre-purchase agreement.

For the second question | would just add that the only other option is maybe buying on the spot
market which is much higher.

Matshela maybe you have the spot price?

Thx Dé
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Sent from my iPhone

On 08 Dec 2015, at 7.10 PM, Matshela Koko <KokoMM@eskom.co.za> wrote:

Where are you

From: Suzanne Daniels

Sent: Tuesday, December 8, 2015 7:10 PM

To: Matshela Koko; Anoj Singh

Subject: Re: URGENT REQUEST TO APPROVE THE PREPURCHASE OF COAL FROM
OPTIMUM COAL (PTY) LTD

Thank you

Sincerely yours,

SUZANNE DANIELS

Company Secretary

Eskom Holdings SOC Ltd

Phone: +27 11 800 3091 Mobile; +27 82 580 7832

Fax: +27 86 662 7327
Email: danielsm@eskom.co.za

Sent from my Samsung Galaxy smartphone.

Original message

From: Matshela Koko <KokoMM@eskom.co.za>

Date: 2015/12/08 19:09 (GMT+02:00)

To: Suzanne Daniels <DanielSM@eskom.co.za>, Anoj Singh <SinghA3@eskom.co.za>
Subject: RE: URGENT REQUEST TO APPROVE THE PREPURCHASE OF COAL FROM

X
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OPTIMUM COAL (PTY) LTD

From: Suzanne Daniels

Sent: Tuesday, December 8, 2015 6:51 PM
To: Anoj Singh

Cc: Matshela Koko

Subject: FW: URGENT REQUEST TO APPROVE THE PREPURCHASE OF COAL FROM
OPTIMUM COAL {PTY) LTD

Dear Anoj/Matshela

Please see the query from one of the Board members:

From the current documents does it mean we buying coal at the price in terms of our current
agreement.

Confirmed. The coal price is as per the current coal supply agreement with OCM

Further advise if there is any other means of getting coal else where.

There is no other means of getting coal for Hendrina at a price R150tonne. The open enquiry of
the similar coal qualities for Amot power station has not vielded positive resulls

Let me have a reply per return.

Best Regards

SUZANNE DANIELS
Company Secretary
Eskom Holdings SOC Lid

Phone: +27 11 800 3091 Mcblle: +27 82 580 7832 Fax: +27 86 662 7327
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Email: daniels.suzanne @eskom.co.za
ganigls suzannel@eskom.co.za

<image001.jpg><image002.png>

From: viroshini naidoo {mailip:naidooviroshini@gmail.com)
Sent: Tuesday, December 8, 2015 6:33 PM
To: Suzanne Daniels

Subjeot: Re: URGENT REQUEST TO APPROVE THE PREPURCHASE OF COAL FROM
OPTIMUM COAL (PTY) LTD

Hi

From the current documents does it mean we buying coal at the price in terms of our current
agreement,

Further advise if there Is any other means of getting coal else where.

Your urgent reply is needed for me to consider the enclosed documents

Regarfs

Viroshini
On Tuesday, December 8, 2015, Suzanne Daniels <DanielSM@eskom.co.za> wrote:

Good evening Board Members,

The Chairman of the Board hereby requests that you consider the attached submission
together with the attachments included in this e-mail for your approval/non-approval,
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Kindly forward your signed resolutions by 12h00 tomorrow 9 December 2015 to the office of
the Company Secretary.

Best Regards

SUZANNE DANIELS

Company Secretary

Eskom Holdings SOC Ltd

Phone: +27 11 800 3081 Mobile: +27 82 580 7832 Fax: +27 86 662 7327

Email: daniels.suzanne @eskom.co.za

<image003.jpg><image004.png>

I'm part of the 49Million initiative...
htip:/iwww.49Million.co.za

NB: This Email and its contents are subject fo the Eskom Holdings SCC Limiled EMAIL
LEGAL NOTICE which can be viewed at http://www.eskom.co.za/Pages/

Email Legal Spam ODisclaimer.aspx
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Revenue

R 5 000 000 000,00 - -

R 800000 000,00 1" VoM (3,

R 10 000 000 000,00 (.~

Balance Plus TBC

Funding Restructure R 600 000 000,00
Maintenance Management TBC
Security Guarding R 2 500 000 000,00 L=~
Key Points Fencing and CCTV R 2 100 000 000,00 v«
~———OGEF-Maintenante E £00.000-086,00
. .. Diesslto.Gas Canversion R -2-060-000.000,00:~
v+ Project Libra Anglo we <= \d Yoy TBC Gue me o Piped “poico, T
() Rotek HR Kelly Group 'f.t’.i'::"c"‘“’*"’ 7 R 5 000 000 000,0p
fart_~ | ad Management \, ke bmrd o 1000 000 000,00
owlseure @ IT Support Services R 2 000 000 000,00
v Fiber Lease Cash unlock R 4 000 000 000,00 -
¥ Online Vending Cash Unlock R __35000000000,00 -
Desktop Support MSA Tiemasncd copy R 2 500 000 000,00
Laptop-and Hardware Supply Lease R 1500 000 000,00.: -
W Komatie Replacement 1000MW R 15 000 000 000,00
<
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R 89 700 000 000,00
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The Honourable Ms Lynne Brown MP
Minister of Public Enterprises

Private bag X15

HATFIELD

0028

Dear Minister Brown

APPOINTMENT OF CHIEF EXECUTIVE OFFICER
The above matter has reference.

At the last sitting of Eskom’s People and Governance Committee on 28 May 2015, which is
the subcommittee of the Board of Directors tasked with dealing with the appointment of senior
executive managers within Eskom, it was resolved that the appointment of Brian Molefe to the
position of Chief Executive of Eskom, be confirmed as soon as possible.

The rationale for the appointment of Mr Molefe as a permanent employee, rather than on a
secondment basis, is based on the following considerations:

) He has a well-known {rack record in the market both nationally and abroad for being able
to turnaround ailing companies and this experience has been demonstrated in the stability
and marked improvement in performance he has brought to Eskom since he joined 63
days ago;

ii) His hands on approach to operational matters, particularly with regard to maintenance and
load shedding, at the time. of crisis which the company found itself in, has made high
performance in Eskom, not negotiable;

i) To support this culture, he has already revisited the apprecach to performance
management so as to instil appropriate levels of accountability at all levels of staff thereby
raising the bar on all fronts for his executive management team to follow;

iv) At the same time he has succeeded in haressing the know-hows and experience of the
current executive management committee in the most optimal manner to address the
issues that have bedeviled the company for too long a time;

v) During his short tenure, he has successfully taken the Board into his confidence by
presenting a turnaround plan at its meeting of 28 May 2015, which was also endorsed by
the Board,

vi) His academic background and more particularly, his considerable financial acumen has
already been demonstrated in the more positive outiook Eskom, and consequently South
Africa, enjoys with the ratings agencies which are key to addressing the liquidity issues;

vii) Certainty of leadership at the top would allow for stabilising the management team
internally together with allowing him to be able to attract the requisite skilled professional
talent outside of Eskom to take up critical roles in Eskom which are vacant at present or
may occur in the future and thereby create the confidence and predictability required of
Eskom at this time;

Head Office
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viii) His further ability to meaningfully engage the various stakeholders of Eskom, including%
media, has really stood us in great stead; and

iX) Public confidence has increased exponentially in the period since the commencement of
his secondment to Eskom.

Given the fact that Eskom is the core driving force of the South African economy, we are of
one mind that no other person would at this point be able to maintain the current upward
trajectory that Brian has placed the company on since his secondment in April this year. It is
with this is mind that the board unanimously supports his appointment.

Fully cognisant of the process and procedural issues that will need to be addressed in
securing such an appointment in the most effective and efficient manner, the Acting
Chairperson of the People and Governance Committee was tasked with obtaining the
requisite legal opinion on the most optimal route to be foliowed to give effect to the resolution.

The legal opinion indicates that the process to be followed in the appointment of the Chief
Executive is set out in the Memorandum of Incorporation. While the Memorandum of
Incorporation contemplates that the Board must identify potential candidates, it does not
preclude the Board from identifying, nominating and evaluating one candidate as the
Shareholder, represented by the Honourable Minister in this instance, would still have
discretion on whether or not to appoint the preferred candidate. The Memorandum of
Incorporation also does not have as a requirement that the candidate should be publicly
invited to apply for the position.

Based on the foregoing, and whilst we appreciate that this process may demand some time, it
may be prudent to exiend the duration of the secondment agreement from Transnet in order
to ensure that we do not have a period where he is not contracted to either Eskom or
Transnet. As a matter of course, the first prize for Eskom would be a seamless transition from
Transnet to Eskom with the effective date being 1 July 2015. | am available at the Minister's
convenience to engage my Transnet counterpart on the issues and finafise the terms and
conditions of the appointment.

Accordingly, | hereby request Minister's support and endorsement for the permanent
appointment of Brian Molefe as chief executive officer of Eskom.

Should Minister require any other information prior to taking a decision on the matter, please
let me know.

Yours sincerely

Dr Ben Ngubane

INTERIM CHAIRMAN

Date: 19 June 2015

Not signed as electronically submitted
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Anton Minnaar
e

From:

Sent;

To:

Cc:

Subject:
Attachments:

Iimportance:

Dear Ms Klein

Allached is a draft ietter to the minister as discussesdt corller. Please it me have your comments,

With find regards
Anten

(

Angon Minnaar

{20 Nnwamber 4615 01357 PV 7

vanete@klevinc.coxs
Brian Molefe

NRICTLY COMFIDENTIAL
Reliramantcdock
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Dear Minister

RETIREMENT ARRANGEMENTS —BRIAN MOLEFE

As raruestad by the minisler, Eskom is curcrntly dradting the Group Chiul bxecutive’s 5 year contrard
far the minlster's input,

As part af the dratting procass, however, an importznt principle regardlng Mr Molelo’s retiramunt
turt needs so e addressed and | request the ministee's prior approval befara we submit the deoft
conteact for further Input.

t7 i a fact ihat the growth in retfremant iwvestments and penston funds starl off stowe bt lncreases
exponentially towards Lhe end of an employee’s wodldng lifa. Mr, Molefe hus served in aumerrns
high ranking South African arganisations sl executive level, esseatially ta stuballse and zusure the
future sustainubllity and performance ol those oarganisations. Due to lhe nature of these
engagenents vad the short term contractuat obligations in Mr Molefe’s rase, e has beren deprivad
uf the greveth opportunity b a single pension fund,

ro hreach this gap, the following contrariual stipulations are proposed:

¢ Hegardiess af Mr Molefe age ofter the S vear termination date, he be allowed tu retire trom
sham’s service on the bask thathe is aged 63,

o That the penaltics pruscribed by the Fskem Pensivn and Provident Fund (EPPF} for
retirmineny prior (o aga 63, be wabhd.

» Thut Lskam corrles the cost of such penaltizs (to be p:oid overto the LPPR).

1 truss that this wili receive the minister’s tavorable appravol,
Kind resards
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Tuesday, 08 December 2015 20:03

T

From: Suzanne Daniels
Sent:

To: viroshini naidoo
Subject:

Re: Response to Questions attached

Yes please for record purposes. | will also write up the responses,

Regards
Suzanne

Sincerely yours,

SUZANNE DANIELS

Company Secretary

Eskom Holdings SOC Ltd

Phone: +27 11 800 3091 Mobile: +27 82 580 7832
Fax: +27 86 662 7327

Email: danielsm@eskom.co.za

Sent from my Samsung Galaxy smartphone,

-------- Original message ---—-—

From: viroshini naidoo <naidooviroshini@gmail.com>
Date: 2015/12/08 19:30 (GMT+02:00)

To: Suzanne Daniels <DanielSM@eskom.co.za>
Subject: Re: Response to Questions attached

Hi
I confirm | support the round robin.

Kindly ensure ;

1. all governance issues is complied with in terms of PFMA and other statuto

consent from DPE ?

2. that IFC committee has approved the purchase.

3. Cession contracts are in place for the coal.

Do you still reed me to sign the document, | don't have access to a printer just now.

Regards
Viroshini

On Tuesday, December 8, 2015, Suzanne Daniels <DanielSM @eskom,co.za> wrote:

ry regulations.Does the value requires
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Sincerely yours,

SUZANNE DANIELS

Company Secretary

Eskom Holdings SOC Ltd

Phone: +27 11 800 3091 Mobile: +27 82 580 7832
Fax: +27 86 662 7327

Emall: danielsm@®@eskom.co.za

Sent from my Samsung Galaxy smariphone.

I'm part of the 49Million initiative...
http://www.49Million.co.za

NB: This Email and its contents are subject to the Eskom Holdings SOC Limited EMAIL LEGAL NOTICE which can be

viewed at http://www.eskom,co.za/Pages/Email _Legal Spam Disclaimer.aspx




