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Annexure

Background to the acquisition of Optimumn by Tegeta and subsequent payments from

Eskom to Tegeta

11. On 4 January 1993, Eskom entered intc a Coal Supply Agreement with Trans-
Natal Coal Corporation Limited and Trans-Natal Collieries Limited (Operations
of Optimum Collieries were transferred to this holding company). The material

terms of the agreement include the following:

11.1. Optimum coilieries would supply coal to the Hendrina Power

Station;

11.2. the agreement would endure until 31 December 2008, with Eskom

having the option to extend this agreement to 31 December 2018;

11.3. the specifications and the quality of coal to be supplied to the

Hendrina Power Station were stated: and

11.4. a hardship clause provided that, should a party to the agreement
suffer hardship and the relevant circumstances arise, the other
party would be obliged to enter negotiations and resolve the
hardship being suffered and negotiate new terms for the
agreement. The hardship clause further provides for referral to
arbitration in circumstances where negotiations cannot be

concluded.
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Optimum Collieries was later sold by BHP Billiton Energy Coal South Africa Lid

to OCH and OCM, owned by Glencore. Eskom was required to consent to the
sale and granted such consent on condition that OCM and OCH agreed to new

terms and conditions to the CSA.

These new terms and conditions were contained in the First Addendum to
Hendrina CSA ("First Addendum") between Eskom Holdings Limited and OCH

and OCM.

The First Addendum also set out new requirements with regards to the quality
of coal being supplied. Clauses 3.4.4 and 3.4.5" provided for any Party to raise
concerns about the quality of the coal from Optimum Colliery, to raise such

concerns and re-negotiate the specification of the coal.

A further clause dealing with Payment Rejection provided that, if the coal
provided does not meet the agreed quality parameters for any seven-day rolling
period, then Eskom would have the option to pay R1 per tonne unti! such a time

as the quality parameters are met. 2

' "3.4.4 In the event that any of the Parties shall, at any time, be or become of the view that the

specification clauses 3.4.2 and 3.4.3 shall not be properly and/or realistically representative of
the coal which Optimum Colliery shall reasonably be expected (in the event that it wers to
conduct its operations in a proper manner and in accordance with best industry standards) to
achisve from the exploitation of the coal deposits constituting the Optimum Colliery, such Party
shall be entitled to notify them that it wishes lo re-negoliate such specification,

3.4.5 On being so notified, the other Party shall enter into discussions and negotiations in good
faith with the first Parly, in order to reach agreement in respect of the amendment of such
specification.”

* Clause 3.6.1.5 states as follows: "Payment Rejection”

"a). In the event that any Quality Parameter shall fail to have been met for any seven day rolling
period, the purchase price payable by Eskom to Optimum Colliery in respect of the coal {which
shall nol comply with the Quality Parameters) on the seventh day of such period and/or any
subsequent consecutive day on which the Quality Parameters, or either of them, shall faii to
have been met, shall be reduced to R1-00 per tonne."
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The CSA was also extended to 31 December 2018, and referred to an

additional coal supply period.

Subsequently, Eskom and OCM by way of arbitration both agreed to amend the

CSA.

A Second Addendum to the Hendrina CSA ("Second Addendum") was then
entered into. The pertinent clauses of the Second Addendum stipulated that:
The price payable by Eskom per tonne of coal would be R115.00 per tonne on

an escalation basis as set out in the CSA.

The intended commencement date would be 01 April 2011.

Eskom's refusal to conclude Co-operation Agreement with QOCM

20.

21.

On 22 April 2013, Eskom addressed a letter to OCM raising concerns about the
sizing specification. OCM responded the day after, confirming that they had
made several enquiries about the reason for the change in the sizing of coal
which they were required to supply and that they wanted to re-negotiate the
specifications with Eskom as provided for in Clause 3.4.4 and 3.4.5 of the First

Addendum.

On 3 July 2013, OCM sent a letter to Eskom formally invoking the hardship

clause of the Hendrina CSA. The contents of the letter were inter afia as foliows:

21.1. the difference between the cost io produce coal and the selling

price to Eskom was approximately R166.40;
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21.2. it expected to lose R881 million during the course of 2013 due fo

the saie of coal to Eskom in terms of the CSA: and

21.3. it wished to agree to mutually acceptable amendments to the CSA

in order to resolve their hardship.

Protracted negotiations took place thereafter resulting in a co-operation
agreement being signed on 23 May 2015, ("Co-operation Agreement"). The
Co-operation agreement provided for terms and conditions to govern further

negotiations between the parties.

On 13 November 2014, OCM addressed a letter to Eskom noting that the
negotiations as per the Co-operation Agreement had not progressed adequately
and at a sufficient pace, and that OCM was consequently considering shutting

down their operations.

The letter further gave Eskom proposed solutions in terms of which coal would
be supplied to Eskom for the period January 2015 to December 2018 at cost
and for the period January 2019 to December 2023 at cost plus an agreed upon

margin.

There were additional proposals made by OCM in the letter which sought to
give Eskom a form of economic benefit in renegotiating with them. In
concluding, OCM further stated the following:
“neither Eskom nor OCM can accept the highly damaging situation
whereby OCM ceases operating. As a result, there is no option other

than Eskom and OCM reaching agreement to amend the Hendrina
coal supply agreement. OCM believes that Eskom understands this
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but is not willing to conclude an agreement because it has residual
concerns regarding OCM and Glencore’s bona fides and whether the
position really is as severe as OCM has alleged. OCM believes that
it has acted in the utmost good faith and with full transparency,
beyond what would normally be expected from a commercial
counterparty, to identify a solution which is fair and reasonable for
both parties. This letter includes further proposals in this regard. If
Eskom is still not satisfied, then we implore Eskom urgently to
engage with us so that we can seek to address and resolve Eskom’s
concerns and move towards an agreement.”

Subsequent to this letter, a further draft agreement was concluded in terms of
which, Eskom and OCM agreed that there would be a new negotiated price for
the supply of coal and new specifications agreed upon for the quality of the coal

to be supplied to the Hendrina Power Station (the "Draft Fourth Addendum").

OCM and the Eskom's negotiating team had agreed to the increase of the price
of coal from 1 April 2015 to 31 December 2018 to cost (which costs were
audited extensively by Eskom and its adviseré-). The additional terms agreed
upon would also include an extension of the agreement beyond 31 December
2018 for a 5 year period, whereby the price of coal would be cost plus an

agreed upon margin.

On 15 April 2015, the Procurement Sub-Committee of the Board considered the
matter and decided that it was not able to make a decision and referred the

matter to the full Board for decision.

On 23 April 2015, a Board Meeting took place at the Eskom Bellville Offices in
Cape Town at which the Board was called to consider the referral from the
Board Tender Committee for approval of the mandate to conclude negotiations

with Optimum Coal Mine for Coal Supply to Hendrina Power Station, details of
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which had been circulated to members.

30. The following board members were present during said meeting:

30.1.

30.2.

30.3.

30.4.

30.5.

30.6.

30.7.

30.8.

Zethembe Wilfred Khoza (Non-Executive Director);
Nazia Carrim (Non-Executive Director);

Venete Jarlene Kiein (Non-Executive Director);
Chwayita Mabude (Non- Executive Director);
Devapushpum Naidoo (Acting Chairman);

Baldwin Sipho Ngubane (Non-Executive Director);
Mark Vivian Pamensky (Non-Executive Director); and

Romeo Khumalo (Non-Executive Director).

31. It was requested that the submission be taken off the Agenda and submitted to

{ the Acting Chief Executive before being tabled for approval.

@

32. The members of the Eskom board resolved the following in relation to the

above-mentioned matter:

32.1.

32.2.

the Referral from the Board Tender Committee for approval of the
mandate to conclude negotiations with Optimum Coal Mine for

Coal Supply to Hendrina Power Station is not approved; and

the mandate shouid be referred to the Acting Chief Executive prior

i

pﬂ-ﬂ
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to being tabled before the Board for approval.®

In terms of a letter from OCM to Eskom dated 22 May 2015, OCM confirmed
that Eskom’s negotiating team and OCM had concluded a new deal for the
supply of coal and that on 18 May 2015; the CEO of OCM met with the Acting
CEQ of Eskom (Brian Molefe) who advised that Eskom would not be concluding
any deal with OCM and would continue enforcing the existing coal supply

agreement.

. The letter further indicated that OCM have exhausted all available banking

facilities and would be forced into business rescue and that even in business
rescue, the only possible way to save the business would be to re-negotiate the

contract for the supply of coal to the Hendrina Power Station.

An important extract of the letter reads as follows:

‘Eskom’s negotiating team advised OCM that the terms of the deal
were subject to approval by the Executive-Procurement Commitlee
and then the Eskom Board Procurement Sub-Committee. On 25
March 2015, OCM was advised that the Executive-Procurement
Commiltiee had approved the terms of the deal. Thereafter, OCM
were advised that the deal was presented to the Procurement Sub-
Committee of the Eskom Board on 15 April 2015, but the sub-
committee was not willing to make a decision and had referred the
matter to the full Eskom Board for consideration. We understand that
on 23 April 2015 the full Eskom Board did not make a decision and
requested further information. Following such board meeting, OCM
continued to engage with Eskom in the expectation that the deal was
still supported by Eskom and that the negotiations with Eskorm would
result in some deal, perhaps on amended terms, being concluded.
On 18 May 2015, the CEQO of OCM met with the Acting CEO of
Eskom, who advised that Eskom would not be concluding any deal
with OCM and would continue enforcing the existing coal supply
agreement.”

' Minutes of Board meeting summarised in Public Protectors Report al page 142-143.

¥
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36. On 10 June 2015, Mr Molefe, as acting CEO of Eskom wrote to OCM,

confirming that due to Eskom’s financial position, it was unable to re-negotiate
the contract and that the settlement process envisaged in the Co-operation

agreement had terminated. The letter stated:

“We acknowledge receipt of your letter dated 22 May 2015 and
the issues you raise in it. However, considering Eskom’s
current financial position, which is public knowledge, we
unfortunately cannot afford to reset the contract price, to that
proposed by Optimum Coal Mine.

It remains priority for Eskom, to ensure the security of the coal
supply to Hendrina Power Station not only for the remainder of
the current coal supply agreement but also for the remaining
life of Hendrina Power Station. Therefore it remains critical to
all stakeholders that Optimum Coal Mine continues to deliver
coal as per the current contract.

Eskom, to the extent that the Co-Operation Agreement still
regulates the settlement process hereby notifies Optimum Coal
Mine in terms of clause 5.6 of the Agreement that it no longer
wishes lo participate in the settlement process. Eskom
accordingly hereby terminates the settlement process and
confirms that the provisions of the CSA and addenda are
forthwith applicable in respect of: inter alia, coal qualities and
quantity requirements of the Hendrina Power Station.

However, the negotiation teams should continue to negotiate a
new CSA for after 2018, in respect of the remaining life of
Hendrina Power Station.”

Eskom exerts further pressure in demanding_immediate and full payment of fines

from OCM

37.  On 23 June 2015 OCM responded to say that since the settlement process had

terminated; the hardship clause in the CSA would be invoked.

38. On 1 July 2015, Glencore received a letter from KPMG Services (Pty) Ltd, in
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which they stated that they had been requested by one of their clients who at
the time wished to remain anonymous. The purpose of the letter was an
expression of interest to purchase either OCM or OCH. Further contents of the

letter stated that:

38.1. Their clients wish to purchase OCM and/or all shares in OCH for

R2 billion.

38.2. With regards the financing, the letter stated as follows:
“Our client has held discussions with its bankers regarding their
O capacily to fund the acquisition of Optimum Coal. Based on their
existing business operations and assets (i.e. without recourse to
the assets of Optimum Coal), they have received written letters
of support for the required funding, which together with case
resources, would allow them to fund the proposed purchase

price of R2 billion, without recourse to the assets of Optimum
Coal.”

38.3. The letter further stated that “the senior management of our client
and the majority shareholder have approved our release of this

Expression of Interest”.

; 39. On 16 July 2015 a letter was sent by Cliffe Dekker Hofmeyr ("*CDH") on behalf
of Eskom to OCM. CDH on behaif of Eskom demanded repayment in respect of
coal which failed to comply with the quality specification of the CSA for the

period 1 March 2012 to 31 May 2015. This letter stated that:

39.1. Since the settlement process in the Co-operation Agreement has
terminated, Eskom is entitled to recommence with the

implementation of penalties and/or payment reductions:

39.2. That OCM had failed to comply with coal specifications during the

S
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period 1 March 2012 to 31 May 2015; and

39.3. That the reduction Eskom is entitled to impose on the purchase
price to OCM amounts to R2, 176,530, 611.99 (two billion one
hundred seventy-six million five hundred and thirty thousand six

hundred and eleven rand and ninety-nine cents).

40. On 31 July 2015 the Board of OCH placed OCH in business rescue and

41,

42.

43.

44,

appointed business rescue practitioners ("BRP’s") who took full management
control over the company in substitution for its board of directors in terms of

section 140(1) of the Companies Act.

On 4 August 2015, Piers Michael Marsden (“Mr Marsden”) and Petrus Francois

van den Steen (“Mr van den Steen") were appointed as joint BRP’s for OCH.

On 5 August 2015, notice of the appointment of the BRPs was delivered to

affected persons.

In a letter sent by CDH on behalf of Eskom to Werksmans dated 5 August 2015,
Eskom confirms that it wishes to proceed with arbitration proceedings in terms
of the First Addendum of the CSA. It further acknowledges that OCM and OCH
have been placed in business rescue and requests Werksmans to engage with

the BRPs with regards to the arbitration.

On 5 August 2015, summons was issued on OCM and OCH by Eskom. The
summons was for Eskom'’s claim for R 2,176,530,611.99. Eskom alieged that

OCM had provided it with defective coal; hence, the claim of the said amount for
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damages.

On 6 August 2015, a letter was sent from Werksmans (on behalf of the BRP's)
to CDH in which they noted that in terms of section 133 of the Companies Act,
no legal proceedings may be lodged against a company in business rescue.

The letter further noted that the claim should be against the BRP's.

On 7 August 2015, a letter was sent from the BRPs to Mr Molefe as well as

other individuals at Eskom. The content of the letter was as follows:

46.1. The BRPs have reviewed the CSA with Eskom as well as
correspondence between Eskom and OCM over a two year

period;

46.2. Eskom will be a key stakeholder throughout the business rescue

proceedings of both companies; and

46.3. An urgent meeting is requested with Eskom in order to discuss the

CSA between Eskom and OCM.

47. On 20 August 2015, the BRP's wrote to Eskom to say that the enforcement of

the terms of the CSA agreement between OCM and Eskom has forced OCM
into financial distress and that such financial position has been exacerbated by
Eskom’s claim for historical and future penaities. They concluded by saying
that all obligations between OCM and Eskom in terms of the CSA are
suspended and that they would only be willing to supply coal in terms of

negotiated terms which were attached to the letter. The letter states:

T
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“You would further be aware from the notices in respect of the business
rescue proceedings, the hardship claim initiated by OCM in 2013 and
your extensive engagement with OCM pursuant to the settlement
process conducted in terms of the co-operation agreement between
Eskom and OCM dated 23 May 2014 (“Co- Operation Agreement’)
(which settlement process Eskom terminated on 10 June 20185), that
the principal reason for the commencement of OCM's business rescue
proceedings is the financial distress that the terms of the CSA have
placed, and continue to place, on OCM. The financial position of
OCM was clearly communicated to Eskom on numerous occasions
prior to the commencement of OCM'’s business rescue proceedings in
both written correspondence and in formal meetings held between
representatives of OCM and Eskom. This financial position has been
exacerbated by Eskom’s recent claim for historical and future penallies
which, if upheld, will effectively result in OCM supplying coal to Eskom
at R1 per ton.”

“....Marsden and Van den Steen can no longer allow OCM to continue
performing the CSA on its current terms. This is even more the case
given Eskom’s failure to timeously make payment for coal delivered to
Eskom in July, notwithstanding that Eskom confirmed in writing on 14
August 2015 that Eskom would make such payment. The non-payment
of amounts due constitutes a breach of the CSA, and our clients
reserve all of their rights in this regard"”.

Due to the above circumstances, the BRP's suspended all obligations of OCM

in terms of the CSA.

The BRP's stated that they were willing to supply coal to Eskom on terms which
were sustainable for OCM. The BRP's went further and attached to the letter an
interim agreement, which was based on the initial negotiations between Eskom
and OCM. The interim agreement would see OCM supply coal to Eskom at the
cash cost of production for OCM. The agreement would further see Eskom

paying on a weekly basis.

Following further correspondence, on 24 August 2015, Eskom confirmed that

for a variety of reasons related to cost, quality and payment methodology they

¥
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were not able to accept the BRP's interim arrangement and that Eskom would
be willing to engage with the BRP's if the coal supply to the Hendrina Power

Station resumed.

On 24 August 2015 a letter was sent by Werksmans on behalf of the BRP's
confirming that OCM does not have sufficient funding to continue supplying coal
under the current CSA and according requested that Eskom that supply it with
post commencement funding in order for OCM to continue to supply coal to

Hendrina.

On 3 September 2015, a meeting between Mr Clinton Ephron of Glencore, the

BRP and the CEQO of Eskom was held.

It was agreed that OCM shall with effect from 4 September 2015 re-commence
the supply of coal to the Hendrina Power Station for a period of 60 days on the

following basis:
53.1. As per the CSA,;
53.2. coal quality of 458 333 thousand tons per month:;

33.3. coal qualities in terms of the suspended 1993 CSA and addenda
thereto, save for the relaxation of the sizing specification as

recorded herein for convenience.

34. In respect of the 60 days amangement, it was recorded that:

54.1. Eskom shall suspend the imposition of any penalties in respect of
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coal which fails to meet the quality specification. In that regard the
power station and Optimum mine was required to continue on a
daily, weekly and monthly basis to comply with all sampling and
contractual requirements as required by the suspended CSA,
including to provide Optimum with the required notices for non-

compliance;

54.2. Eskom shall on a weekly-basis within three (3) days from the date
of receipt of an invoice from Optimum, make payment to Optimum
for such coal supplied and delivered to the Hendrina Power

Station during the preceding seven (7) days.

On 17 September 2015, the BRP's sent Eskom a settlement proposal which
involved the extension of the contract to enable a price averaging, a reasonable
settlement of the alleged penalties and the implementation of a BBEEE

transaction to make OCM a majority black owned company.

On 19 September 2015, CDH on behalf of Eskom confirmed that OCM will re-
commence the supply of coal on certain conditions to be agreed upon between

the CEO of Eskom and the BRP's.

On 21 September 2015, a meeting was held between OCM and Eskom. At the

meetling it was agreed that:

57.1. The agreement to re-commence coal supply to Eskom Is on

condition that discussions resume regarding the CSA.
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57.2. There will be no sizing quality specifications or any penalties

levied during the 60 days period.

58. The BRP's further stated: “We note that we do not accept that the power station

60.

61.

62.

has any difficulties with coal which does not comply with the quality specification
contemplated by clause 3.4.3 of the First Addendum and we reserve all our
rights arising from the notice served by OCM on Eskom in terms of clause 3.4.4

of the First Addendum on 23 April 2013.”

On 30 September 2015, a letter was sent from Eskom to OCM and BRP's
confirming that Eskom was not prepared to entertain the settlement proposal,
that any negotiation on the new contract price for coal would only be considered
in 2017 and that the penaity claim is non-negotiable and should be settled in

full.

On 21 September, a letter was sent from Oakbay to the BRP's offering to
purchase OCM. A subsequent meeting was held between the parties on 29

September 2015 regarding the offer to purchase OCM.

On 7 October the BRP's wrote a letter to Oakbay informing them that they have
received an offer from a third party on more favourable terms and cannot

engage with them further,

A meeting was held on 20 October 2015 between the BRP's and Oakbay where

the offer to purchase OCM was once again discussed.
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63. A letter was sent by the BRP's to Oakbay on 23 October 2015 informing them

that they were willing to proceed with the transaction subject to certain

requirements and that only OCM was for sale.

Eskom facilitates discussions for sale of OCM

64. Between October and November 2015, the BRP's discussed the available
options with Matshela Koko at Eskom. These options included the sale of OCM
to a third party although a significant obstacle included the large debt owed by
OCM to a consortium of banks. Due to the high operating costs of OCM, the

BRP's did state that the option of liquidating OCM may need to be considered.

65. On 5 November 2015, Koko wrote to OCM indicating that Eskom would be open

to a roundtable with OCM and the proposed buyer.

66. The BRP's wrote a letter to Eskom dated 13 November 2015. The contents of

the letter were infer alia as follows:

66.1. The BRP's acknowledge and confirm the importance of
maintaining Coal Supply to Hendrina Power Station and that the
continued supply of coal to Hendrina Power Station was the
purpose of its engagements with Eskom, with the view of finding a

solution to the CSA.

66.2. The BRP's confirm that Oakbay had commenced the due
diligence process on OCM. The BRP's state that they are hopeful

of concluding a transaction with Oakbay with the consent of
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Eskom.

66.3. Exploratory Discussions on Sustainable Hendrina Coal Supply

took place on 24 November 2015 (between OCM and Oakbay).

66.4. The meeting was chaired by Eskom's Mr Matshela Koko.

87. The purpose of the meeting was to seek the support of Eskom for the sale of

68.

OCM to Oakbay. Oakbay confirmed that a due diligence process had begun
and that they hoped that an agreement would be in place on 15 November

2015.

| wish to bring to the above honourable courts attention the following
paragraphs from the minutes to the meeting held between the parties, which are
of particular importance and read as follows:

“The Chairman emphasised Eskom's position: Eskom’s priority is security
of supply. There is a coal supply contract in place until 2018. Eskom
expects Optimum Coal Mine to honour the contract at the contracted price
until 2018. Eskom will not waive its penalty claim.

He noted that Koornfontein supply contract expires in December 2015, If
appeared that the Koornfontein disposal and that of the export allocation
are separate to that of OCM. This gave rise to the question of how does
OCH survive beyond the life of the Koornfontein contract He further
questioned the financial strength of the new buyer; firstly would it be able
to sustain a loss of ZAR 130M per month and secondly, how will the buyer
survive without the Koornfontein Contract and the export allocation? He
postulated that if OCM were to be ring-fenced, Eskom was not convinced
that it will survive on its own and hence he was compelled to engage in a
discussion regarding OCH, and not OCM, in totality. PM indicated that the
BRP’s view of the claim differed to that of Eskom. In addition, there was a
ZAR 2.7bn of senior secured bank debt held by the banking consortium
which will need to be evaluated by Oakbay. The BRP has had open
discussions with Oakbay on this debt. PM confirmed that there was no
engagement around OCH solution and from a Glencore perspective, it
may be open to this but at the moment Oakbay was dealing with the
transaction from an OCM perspective. NH confirmed that Qakbay was
dealing with it from and OCM perspective and that it did not have a
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mandate to talk regarding OCH. It was concluded that Eskom's position
was now clear to all parties and that Oakbay required a mandate to take
the discussion further. NH requested to reconvene with the Business
Rescue Practitioner and Glencore at 17h30 to discuss further. The
Chairman reiterated that the parties would not have Eskom consent
should it be limited fo a transaction at OCM level. While it was supportive
of a fransaction with Oakbay, it would not be supportive were it to be
limited to OCM level. The Chairman insisted that Eskom needs to know by
the weekend that there is prospect at an OCH level to rescue the mine."

A purchase agreement for the sale of all claims and shares held in OCH to
Tegeta was signed on 10 December 2015 which included the sale of all shares

held in OCH to Tegeta subject to various approvals.

The agreement to sell OCH to Tegeta was agreed in the amount of

R2 150 000 000.

On 9 February 2016, the BRP's addressed a fetter to Eskom in which they
made reference to the meeting held on 24 November 2015 which was chaired
by Mr Matshela Koko, where “he raised concerns around the sustainability of
Optimum Coal Mine ("OCM") as a standalone business. You further question
how OCM could survive without the contribution from Koornfontein Mines
Proprietary Limited (“Koornfontein”} and the export allocation. You further stated
Eskom’s position around the need for the continuity of coal supply with

particular reference to the existing OCM coal supply agreement’.

The letter goes on to state that there were three requirements relating to Eskom
that needed to be satisfied by Tegeta in order for the sale to go through. These
requirements were as follows:

‘(1) the consent of Eskom to the Agreement;

bt
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(ii} the release by Eskom of OCH from the guarantee that it granted to

Eskom in respect of the debts of OCM;

(iii) the release by Eskom of OCH and its past and current affiliates (other
than the Target Companies) from liability that may arise from, or that is

related to, the Coal Supply Agreement”

The letter further states as follows:

“Eskom has requested us, in our capacity as the business rescue
practitioners of OCH, to demonstrate the basis upon which we believe that
the Agreement presents the most compelling option for, inter alia, the
affected persons of both OCH and OCM.

In this regard, we confirm that pursuant to the conclusion of the
Agreement, Tegeta presented a turnaround strategy for OCM to us,
which- will take effect from the date of the closing of the Agreement
(which is anticipated to be 31 March 2016, unless extended pursuant to
the terms of the Agreement; and the coniribution from Koornfontein and
OCH would further improve this sustainability as highlighted by you at the
meeting on 24 November 2015.”

On 10 February 2016 a submission was made, requesting consent to the

cession of the CSA between OCH and Eskom to Tegeta and Eskom, to the

Board Tender Committee, and signed by Mr Vusi Mboweni (Senior General

Manager: Primary Energy), Mr Neo Tsholanku (General Manager: Legal) and

Mr Matshela Koko (Group Executive: Generation).

The submission drew attention to the risk of Tegeta's possible inability to pay

the penalties levied by Eskom to QCH/OCM.

Board Members present during this meeting were Mr Z. Khoza (Chairman of the

meeting), Ms C. Mabude, Ms D Naidoo and Ms N Carrim.

§ o
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77. At this meeting a recommendation was made “"to enter into the cession and
assignment of the coal supply agreement between Optimum Coal Holdings
(Pty) Ltd (OCH) and Eskom Holdings SOC Ltd (Eskom) from Glencore
Operation South Africa (Pty) Ltd (Glencore) to Tegeta Exploration and

Resources (Pty) Ltd (Tegeta).

78. No interests were declared during this Board Tender Committee Meeting. At the

meseting it was resolved that:

78.1. Eskom consents to the sale and purchase of shares in OCM;

78.2. Eskom releases OCH from the guarantee given to Eskom;

78.3. Tegeta will need to issue a guarantee in relation to the

performance of the CSA; and

78.4. Cession is granted on the basis that all requirements in terms of

the purchase agreement have been met.

Eskom enters into CSA with Tegeta on favourable terms

79. A contract was entered into between Tegeta and OCM on 18 February 2016 for
the supply of steam coal by OCM to Tegeta, (Sale of Steam Coal-Contract No.

117).

80. The contract was for 400,000 tons of coal for the period February 2016 to April
2016 at a rate of R18.68/GJ plus the negotiated transport rate. The price is
exclusive of VAT. Invoicing was to be done upon the delivery of every 50 000

fons of coal.
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The delivery point was Eskom’s Arnot Power Station.

A Special Board Tender Committee Meeting was held at the Huvo Nkulu
Boardroom on 7 March 2016 at 18h00. Board Members present during this
meeting were Mr Z. Khoza (Chairman of the meeting), Ms C. Mabude, Ms D

Naidoo and Ms N Carrim.

On 30 March 2016 an agreement was signed confiming that all of the
suspensive conditions had been fulfilled in terms of the agreement signed on 10

December 2015.

A Fourth Addendum to the Hendrina Coal Supply Agreement was concluded for
the purposes of ceding the CSA to Tegeta along with any other obligations

towards Eskom. The Fourth Addendum was signed on 30 March 2016.

A letter from Eskom dated 30 March 2016 addressed to OCH and the BRP's
consented to the cession of the CSA to Tegeta. The letter is signed by Mr V.

Mboweni as well as by the BRP's.

Paragraph 3 states as follows:

“Eskom hereby irrevocably and unconditionally releases and discharges
(and shall procure, to the extent necessary, that each of its past and
current Affiliates irrevocably and unconditionally releases and discharges)
each Released Party, with effect from the Effective Date from (and, to the
extent necessary, Irrevocably and unconditionally waive) all actions,
claims, counterclaims, causes of action, debts, obligations, damages,
liabilities, rights and demands whatsoever, of whatever kind or nature, in
contract or in delict, known or unknown, which Eskom now has or ever
had against one or more of the Released Parties that are and/or may be
based upon, arise under, or be related to the CSA and/or the Eskom
Guarantee (including (but not limited fo), for the avoidance of any doubt,
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the claim in the amount of R 2,178, 530,611.59 (plus inferest calculated
al 9% a ftempore more) that Eskom alleges fo have, amongst others,
against OCH and for which it has instituted proceedings against OCH out
of the High Court of South Africa, Gauteng Local Division, Johannesburg,
under case number 28155/15 (“Penalties Claim®)), prior to and including
the Effective date.”

87. On 11 April 2016, the BRP's received a call from Nazeem Howa, CEO of
Oakbay requesting a meeting, which was then held at 10h00 on the same day.
The BRP's were advised that Tegeta was R600 million short in respect of the
purchase price and requested the BRP's to approach a consortium of banks in
order to bridge the loan amount. At 13h30, the BRP's met with the consortium
of banks who confimed that they were not prepared fo finance the shortfall of

the purchase price.

88. An offer was then made by Tegeta to Eskom for the supply of an additional one
million and two hundred and fifty thousand tonnes of coal from the Optimum
Coal Mine over a period of 5 months at a rate of R20.41 per gigajoule plus VAT

= less 3.5% discount.

89. A submission was prepared by Mr Mabelane, Ms Ntete and Mr Koko advancing

reasons for the offer to be accepted by the Board of Eskom. *

* This submission required the following resolution from the Board:

2.1 Addenda o the Short Term Coal Supply Agreements between various suppliers and Eskom be
concluded to extend the supply of coal fram various sources to Arnol Power Station for up to a
further five (5) months and/or such period as may be requested by the supplier but not later
than 20 September 2016;

2.2 The Chief Financial Officer is hereby authorised to approve the basis for prepayment to secure
the fixed coal price for the period of extension provided thal there is a discount in the price, the
supplier offers a guarantee in favour of Eskom and that the CFO can provide assurance to the
commitiee that the transactions are economically viable for Eskom;
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Eskom approves R600 million pre-payment to Tegeta

80. On 11 April 2016 at 21h00, a meeting of the Special Board Tender Committee
was convened in order to approve the short term coal supply agreements. It

was resolved that:

90.1. Short term coal supply agreements between various suppliers and
Eskom be concluded to extend the supply of coal from various

sources to the Arnot Power Station for up to a further five months:

90.2. The CEO was authorised to approve the basis for the pre-
payment to secure the fixed coal price for the period of the
extension provided that there is a discount in the price and that

the transactions are economically viable for Eskom; and

90.3. The Group Executive for Generation (Koko) was authorised to
take all necessary steps to give effect to the resolutions including

the signing of any documentation.

91. On 13 April 2016, a meeting was held by the shareholders of Tegeta and a
cession and pledge in security agreement was signed by all shareholders of

Tegeta pledging their shares to Eskom as security for the pre-payment.

92. On 13 April 2016 an Agreement was signed between Tegeta and Eskom for the
pre-payment to Tegeta of R659 558 079.00 in lieu of future coal supply. It was

agreed that Tegeta would supply Eskom with coal from the Optimum mine in

2.3 The Group Executive (Generation) is hereby authorised to take all the necessary steps (o give
effect lo the above, including the signing of any consents, or any other documentation
necessary or related therelo.”
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terms of the existing coal supply agreement from 16 April 2016 — 30 September

2016 at a price of R19.69 per gigajoule.

The Escrow agent confirmed to the BRP's that the purchase price was made in

full into their account, on 14 April 2016.°

The Public Protector refers to a section 34 report prepared by OCM's BRP's in
which they state that the pre-payment was used entirely for purposes of funding

the purchase of all the shares in OCH.

On 21 June 2016 ~ The Board Tender Committee approved the negotiation of
contracts for the supply of coal to Hendrina Power Station from 31 December

2018 onwards.

On 1 July 2016 - in a letter sent on this date, the BRP's confirm that they have
leamt from media articles that Eskom had made a pre-payment to Tegeta for
the supply of coal from OCM to the Arnot Power Station. The BRP's confirmed
that the pre-payment was not made to OCM and that in any event, OCM
provides a 30-day payment term to Tegsta for the delivery of coal, on behalf of

Tegeta to the Arnot Power Station.

in August 2017, an inquiry into State owned Enterpises commenced at
Parliament. It was established as part of the DPE's oversight role. It was

created with a view to promote transparency and improve governance

8 p 185. These facts appear from a report made by the BRP's to the Hawks on 1 July 2016 in terms of

the Prevention and Combatting of Corrupt Activities Act 12 of 2004
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BOMELIIPAAABCULGANE RO 20 (EXZLATEVE MOYs BRIAN 40Q FFE 120 BE[ GLIDTa DFEAULE HEST

Formar M-ning Mmister Ngoaka Rarratihad has made darmn AR few 3 ¢£d1 cris that Esham chiel executive Brian Molele and cha.f Ben Npubane effectvely
pressed him to plackmail resources giant Glencare

Vhen he di not camply. he says, President jasch Zuma firad tim within veeks
At the ume ine Gupta family were anghnig 1o buy Optizm. the toal m ne that supphes Eskom's Hendnra power siation

Glentere, which then owned Optemum, had placed it into business rescio in August after Molele refused to renegosiate the pr.ce of a Iang-term supp y -ohiract
and resastated 3 disputed K2 17-bkon penalty thac Tprirmum supposedly owed for supplylng substandard coat

$peaing from Lunpogo on Freday, Ramatihatt . then m nister of mineral resources, said he met wth Kto‘efe and Ngubane ai the latte~s inssstence
Atthe meetng they avegedy dernanced (hat he suspend all Glencore's miming ficences in Sowih Afiica. pend rg the paymens of the A2 17 biten pnaty

Eskam had tried raissue 2 legal summons for the penalty on 5 August 2015, but Optimum's business rescue pretsaners. appointed oaly the day belare, batted
Awgy the clam, ating legsstation which restricts new clarmns once a company it i busmness rescue,

Giencore malnga:ned the Hendrina contrast was lesing it RIOC-mill:on a month and it coult Ao longer support the lasses

Business rescue, an alisrnative to liquidatian. puis independent managersin charge in an Atrempt 1o s3ve @ company

Ramatihodh told amaBhungane; “They Insisted that F must suspend ali the Glencare minsng licences pend:ng the payment of the RZ-bllion  You must remember
that the country was undergoing {oan-shecding a1 thar brne !said to them: howr many mines do these people have supplyng Eskom? Haw rmany more outages

are vre going 10 have>

A suspensicn of all of Glencere s hcanses would have brought Glencare's 14 coal Operaticns {2 a standsuil asd risked the jobs of #s 35 000 emplayees . Scuth
&frica Arthie t me Giencore suppliesg roughly 14% of £3kom's coal needs, inthiding virtualy all of the ccal for the Herdring power statiar

Ramarihadi said Ngubane was very insistent, bt he refused: 1 sad I'm not polng 12 shut e menes.”

He said Ngubane than 1old him that he would have to T8POIT £ ther megnng 10 Fresident Jacot Zuma stra Bittaway as the prendent nesded to he inthe know
befora leaving on a foreign trip.

Ot 2 September 2015, Zuma arrived 1n China for a commamoratian of victary aver the Nai:s In World War i} Thers he was dus 10 meet fussian Frasideny
Viadimir Putin,

Romatthodi said he was remaved as mines minisier shortly after Zumo's return,
Zuma announced unexpectediy on 22 Sepiember that year Wiat Mosebenzi Zwane, a Free Stais pohtican knked t6 the Guptas. would replace Ramailhod:

Tuma meved Ramarthudi to public senace and adminietranan at the tme, but fired hern slong with Rnance muister Pravin Gordhan and tiher members of his
cabiel earhdr this vear

http:" amabhungane.co.za/article/201 7-05-16-e.\'clusive-how-brian-molefe-helped-gup... 12/03:2018
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Eskom board spehespersos Khulam Goma has vehiemently rejerced Ramatihedrs ateganons 9 97
it makes absolutely ns sense that a mere charman and Broup chiel enaiutive can exert ‘pressure on a witng minister in an effurt i suboranate hin to ther

will, This is a desperaie affegation, develd of iogls and atia raminded otzens will ind K FRpostite to belheve o,

“in the desperaton (o tiive these ouilandish altegations the president's name w il abvayt be uted

“Did armaBhungane bother to Lind eut wiy ke wasted so leng belare he went pubiic vith s a'legations or are you interested i the sensananai nature of the
#irgatinns made”

HACKING

Hawever, Ramatlhedi's shegatans add to 2 grawnng bady of evidence suggesting hat the Guptas A2-bdan buyeut of Dpismum shauld rank emong Scuth
Atricd’s most autacious business htack:igs

AmaBhungane has pieced togethrer tha tlawns of how the fam:ly used its network af corporate and pokinicat Rawa to strang.arm Glencare, the world's toughest
cemmadity trader. into a forced sale « and then syphen olf miluens i stase-cwned company contracts to pay the bii.

Ama@nungane has esrablishes that Trilkan - the hnangat adwisory Eroup cwied by the Guptas’ inseparable business partner Sakim £553 - recesved almost R300.
miliiun from £skom during 2096 supposecty for cansulting and adwsary work, induding a R30-miltan payment Irzm Eskom en the day the Gupta consartum

wias due (0 pay far the mine. {See part iws on Thursday D. tynine Bronwn be to parkament3

Awcording to farmer public protector Thul Madonsela's State of Capture repors, the Trilllan greup, which had anly been properly estatlished cn 1 March 2016,
cortribuled 3 stoggering R235-milhion tawards the Qptmum purchase prce pad aver on 14 Apri 2056

Tritkan has coned making any cantnbusnn towards buying Optimum, but has alss refused to comment en the payenents recaved fram Eskom, ctaiming cirent
cenifidentiaty.

The story of the Oprmues *heist goes w the heant of four interiociung legai batdes that have started to pael back the truth of ¢la:ms of a grand Gugta conspiracy
IE als sets out the case that Molafe, Eskom's peek-a-bac chief ExECULIVE, mUSt answer

Firss, there 15 Madonsela's Stae of Captire repart, whose recommsndation of a deeper judiaial probe into state capiure has been siyried by 2uma

The president wants 4 court to review and averturn the pulikc protecior's findings

Madenseld's report led te Mclefe's resignation, but 18 juiry detai's seemed 1o d'sappear beneath the wake of g thurmg news cycle - unnt his remstatement
placed the ev:dence squarely at issue again.

Second, there 1S a sust 3nd counter.suit betwesn Trillian and nval £ANSUNRE hirem Regiments Capatat £35a, the Gupta assocare, poached Reg ments rainmaker
Eric Wood 1o hecome Trihan's chief exacutive,

Fiurd, (here 15 a bid by Tethan (o target o farmer Trithan exesutive turnad wh:stlgbiewer. Teklan has lad cnm nat charges 2nd launched a cv i suit Jganstthe
whisticblovrer, whe had made a sat of disdosures to Manonselas nvestigators.

In terms of an order by the Comm ssian for Concilianan. Mediaon snd Arbitraticn, where she is claiming a constructve distnissal, the wiist sbiower may not be
namez

Finaly. there is an snvesn:gat.an by promunent advacate Geoff Budlender apponted by Tedk 130 chalr Tokyo Sexwals, to conduct an interna grobe of come of the
state tapture allegations

AmaBhungane has weven Lagether sirands of mformation fi-m thaze cases, comened wuh citier independent (o orogs, to Fut tzgether a piiture of the Gupras
mine grib

THE SQUEEZE

Ta understand what happeret. we naed 1o ga batk to 17 Aped 2015, 1he day is was anncunced that Molefs, then s uef execut ve of Transnet wauid be sezonded
to 1ake over at Eskom

Atthe Lme Eskom ang Glenzore were in the final stages of a deal te reprice the coal supply agreement under watich Optimurm supplied the Hendring power
statien.

Dptimum hat! a1ang term “fied-price* contract with Sskoms that had become unatiordable

in 2013 already OpLmum had tiggered 3 hardship thause of the teatract. <dEBTUNE that s veas lonrg R1ES per ton of cosl, which wou'd e2stthe company RESL-
miflan irs lcsses in that year atone

By the tme Molefe arrived in Aps | 2015, Eskom had carried out an audi of the business and sgreed 1o a price increase that would see Opumum supp'y Hendnno
“at cost” untd December 2018 A'l that was bele was for the Eskom board 1o approve the deaf

By this tme Esham had a new board. 3ppa Ated late 1he previaus year, 3 which £554 and tha Guptal enyoyed ar astanishing level of conper ian. This included
thewr acknawledged lriendship with Mofefe anc the presence of Mark Parnensky, who was alsa a director of the Gupras' Oakbay Rescurces and Energy,

The buard did not agprove 1he repriced gaa’ Instead, the matter was referrad tack ts Molefe (e new thief executve, That s when Giencore's headache rea'y
began

O 18 May 2013, Male’e told Ophmum that Eskom weu'd not be conciuding any deal ane would conbinug enforcing the mxisung coal supply ngreestent
Optimum replied to Molefe four days later, $2atmg that if Eskurn paristied in its posaion, Glenczre vaould be forced 12 p:a:a the rnine iito butiness restue

But Malele shut the deor On 10 june e wrote bacy. unilaterally terminating the settierment process and re nistating ihe pfce and ceal qualty provisions of the

http://amabhungane.co.za‘article/2017-05-1 6-exclusive-how-brian-molefe-helped-gup... 12/03/2018 br(
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Hendring agreement 998

Glencare appeared desperaie 1o reach a solution Global chysf execulve ivan Glasenberg travelled 1o Svuth Africa 1o meeg with talefe, before tabhng 2 belsw.
cast offer an 30 fune 2015 that wouls see Eskam Faying R300 par tan unyd December 2018

Eshom was unmeved

THE APPROACH - AND THE SQUEEZE I5 TIGHTENED

The next day, 1 july. Giencore recorved a letter from aud tors KPMG tablng 2 R2 b on cHer lor Optimum an behall of chents wishing o remain anemymaous
Later it woutd emerge that the anorymows cients were the Guplas

Glencere demureed, telling KFMG that Optimum was not for sale

Twa weeks later Eskonys lavyers wrote tn Dptimum teling it teat Eskom was ra nstaing 3 A2 17-b: lon penalty dating bagk 13 March 2012, vilen Optimunrs ezal
allegediy started {aEing (o meet Eskomys required guality

Thiis vias the last strew {or Glencore, whose board an 11 July decided ta p'aie Cpumurn in business rescus,

But the Gupta ax!s was also busy.

Cn I August, Molele and A;zy Gupta spoke oa the phane, accarding 1a Madansela's Srare of Eapture ceport This weas the first of 78 telephonic contacts between
tolede and the Gupta brothers of their isutenants betwean Alrgust 2015 and Aptd 2016 which the public protecar enumerated

Melafa has never provided 2n explananicn for these canacts, wh.ch teok pla: e when Eskam, Glencore 2nd the Gupras were locked in @ fur.ous battle ever the
future of Optimurm.

AmaBhungane invited him 10 provide his version of evence, but he did not respond

On 3 August 2015, the deparrment of minaral rescurces suspended Optimum's mining heente, accusing the campany of illegatly retrenching employees

The riext day Piars itarsden and Peter van der Steen were apponted a5 joint businest rescue practmaners, mean ng that Gien:cre 2isa gave up MaRJgement
centrol of the company
The mave was in the nick of lime

On 5 August £skam servea aiega: summans on Optimum demandng B 2 175 5300511 99 - but now the bus ness rescye Praitianers wrote back, pointing out
That no Jega: proceerings could be instiuted aganse a casmpany i business reszue withaut the consent of the practtoners ora { our

Co:ragenty that same morning Motale was in Saxcnwold, ceimast records azcessed by the public protetter showed

AmaBnungane painted cid 1o Mo'efe on Friday that a reascnable Bersan might deducs that these were instances where he wai o comatt wiin the Guma famity,
and mvited him 10 prowde an alterrative narratre

He has previous'y avoided g=ing se. suggestng he could thecret.zaily have been attending the now fabiled “Sasonwad Shebeen® Bur v tation to hiplele went
untanzwered.

Anbicugh the game had changed nove that Optimum was in butinets rescue, Eskam st had a powerlul bargs ning chip - :n 2CH Optemum Coal Holgings,
through which Gleniore owned Optmurn, gave Eskam a Euarantes Mt il Optimum went intc bquldatan before the end of the caal ccniract m 2018, the ho ding

rempany wiklc steg n and cover the costs

Evan wiit) fess than three vesrs belt on the tomtract, the gudzantez eould have -t the hotd ng campany several bitan rand. gurtkly wip ng ot the orhist valuable
5518 the proup

i In short, Oatimam’s only optian was to negatiate wih Eckom. Sut tolefe, it twrned ©ut was not m the mooed to negouate

—

On 7 Acgust 3315, fous days &fter mis depariment had caused operauors to be suspended at Dptunum, Ramathind) may have sef the scenn for s remaovat by
reinstating Glencore's muning lence for Optirum,

Feligwing that, according to Madonseld's repor, there was a Nurry of contact between Kotefe and the Saxonwolg gang
07 13 August, Molele ard Gupta executive Nazeem Hows communicated on the ERone
©n 17, 16 and 23 August Mulefe was in Saxahwold On 24 August Malefe and Howa were it ¢ontact four times

By ihis time the war of strinn had escalateq. Eskom had falien behisg Fayng Optmum lor the Hendrina coal supply and the business rescue practioners had
in furn tempcranty suspended caal delivenss to Hendsing

Cr 28 August Molale wis in Saxcawold again and a few days later. around September 1, he and Eskam char Ngutane altegedly met with Ramatihod: to iry to
persuade nm a0 shul down Glentere's other mines Ramathiodi refused Three weeks later e was gone

TREASURY COUP & TRILLIAN KNOWLEDGE

in the foflowing rmonths, the Guptas were busy shopping areund for a new finance minister, sceording 15 #adone'as repzre, wh e they wese abia f4 arg
tompetitan from ancther bigder for Optimum,

The other hidder secured pole pasition By offesng better terms than the Gupias. but by 23 Octaber 2015, the business resiue practrinners were ready 1o
negoiat2 with the Gupta conseriium again.

Atcarding to an amadhungane sourze close te the process, the other bicder pulled out afrer one meet:ng w.th Etkcm

O thatsame day 23 October, came the aleged stunt that fRay have unravelled the whole plan.

http://amabhungane.co.za/article/2017-03-1 6-exclusive-how-brian-molefe-helped-gup... 12/032018 ép(
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Follgwing an appreath by 2uma’s son Duduzane, then deputy finance rmnister Mcebist Janas made h:s fatefol visit 1o Sasanwold, 9 99
joras says he was offered the fnanze muister position ana a bribe. The Gupstas deny this
Jonas manians ke rejecied the alieged offer and informed bagh then finante m:isier Nhtanhia Nene and hus predecessor Bravn Gordhan about the ingigent

115 30 this poant that the Trill:an whistlebiower's ctaims find tracticn, a5 she re:crds how Wend, who was then siill working for Regimenis. vas allegedly inumately
aware of the Guplas’ plans

I Rer statement 10 the publc protecior she alleges "Dn 26th October 2015, I was wformed by my diract fine manager, Eric Wood at Aegiments Capital that the
presidant of the Repubis of Scuth Afnica was geing Lo replace the inance m nister Nhisnhla Nene He subseguently sant me an emai! outl ning natiorat

treasury’s new initlatives and bis proposed fees for each in tiaive which he had drafed *

Wood had eastier the same murning sent a simrar emai to Essa, the Gupras' right-hant man, with a nots saylng, "HiSakm  AS thscussed, | have guick'y jatied
down 3 few paints for the FA. .~

Fewr days later, an 30 October 2015, the man Zuma was 1o appaint as fivance minister in December 2008 - Des van Ruayer - made his Fryt appearance a1
Saxcnweld, acrording 1a cell mast records bt ned by the public protectar,

¥ieog furrsell eonfirmed that the reference 1o *FM® ik his eman vias a reference to the minister of finance, but in his affidav:t delvered in the Fugatign betwecn
Tettan and Regiments. ne insisiad that he was refernng 1o Nene, not Van Rooyen,

Nene. n aresponse to the Sunday fimesear ter thus year denjed he had discussed any such initiatves with Wood
KOKD L DMR UP THE ANTE

Buring Novernber, Eskom's newy appointed Eroup exesutive for generation, Matsiela Keks, agpeared to push the business ressue praztitishers to do a deal
¥arnIg It may alsc be an appropriace time for Eskom to review the engagemeant with Glencare [rom a portfclic perspestive.”

He pointed out that they had “an cfler on the tab'e” - irom the Gupta consarhium b dding for Dpmum.
On 24 Novernber 2015 Koko chared a meenng with the Business rescue pra.toners and Gupta reprosentatives

Qut af the blue Koko anncunced that Eskem believed that the Oplithum coal ming wol d be fman: ally viable orly with the added herefit of Opt'mum Cos
Termung! ang Koornloriem coa mine 1a Supportit

The coal export terminal and Kocrnfanzein mene were prafitabie and were nat i business resiug

They were owned, lie the Optimum mune, 4y Glencore, uncer the umbrelta of Opt:mum Coal Haldings. dui up to that pont 3t negot at ons were salely abeui the
ring-fenced, Ipss-making Gptmum mine

Keko new told the meeting that Eskem would supoerr the sale but oniy f the degl was gene at the Optimum Coat Held:ngs level. smacluding the twe lucratve
astels 1hat Glencare was nat keen 1= part with

Keke insisted that he needed an answer by the weekend

Thar weekend, beg.nming on Saturday, 28 November 2515, ispeirors from the depariment of mineral rescurces, now under the conteol of Zwane, ategedy
Began visting Glencare's ather mones, carrying aut inspetusns far ngn-cemplance

Thw depar:ment failed 1o respand to Epecii gueit.ons about ths

That Sunday, 26 Nevember, Zwane boarded a commerzial b ighttc Duba:.

DOn Monday, 30 Navember, Koka met the business rescue practioners and Glanore § laesl chief exetutive Cinten Ephran ot Eskarms Megaveatt Pask
Ephran appeared to call Eshom's btuft

ftis undarstacd that Ephias was sick of being bu'ied and told Koko that Giercere weald take Optmum cut of business rescue and fung the |asses untd the ene
of the contract an 2018,

The sile was off
ZWANE, GLENCORE AND THE GUPTAS REACH A DEAL

AccerCing 1o an amadhungane saurce famillar w th the events, (he pian wasta tel the consert b of banks holding some K2-tilkon in Gpt:mum debr Lthat the
sale was off and that Giencore weu'd setsle tha debi iself, big fequired more nme

The message never made it through
it is undersiood Ephiren cantelled the mesting alter recening a call teling him te head directly to the airpart to My 1o Switzerland
That same day, Zwane also boarded a cormmercial flight frem Duba to Zuri:h,

Madensela recorded in har report. "Minister Zwane did 11 lac maet varth Ms Glasengerg :t Sw izertand a1 the Dolder Hotel around 30 Navemter mtsta s
Cecember 2015, The ctner ineviduals present during said meelng/s was Mr Rasesh (Tony) Gupea) as well as Mr E553

Cn 7 Decemter Zwane boarded a comimerctal Fight fron: Dubiai to Joharnesburg 1t i3 unelesr how he gotto Dubha from Zusith, 25 the Stape cfCapture repan
revealed he did not usa the cormmerc.al ticket his dapartment had paid far

&[&K
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On 8 Dacernber van Reoyen was in the viamry of Saxenwa'd On 9 Derernber he wai appesnted finanse minister 1 0 00

On that day, according to the Tr-ian whlleblower statement, she was ‘nformed that cppontunitie: from natic = af treasury and state-owned comparies woold e
channeiled Trithan's way

Bot.instead, thers was massive pushba:k from the marke:s, bus:nes: aa¢ from vethin the ANC

07 14 Decembor 2015, Zuirta vras forced to backtrath and teplace var Rosyen with Gorghan

Nevartheless. that same day the busines: restue pract aeers announs: #d that 2 Gupta company had beught Oatmum Coal Haldings lor R2 1-bi! ion

The Guptas had got their mine - now they just had to lind a way (o pay lor it [For that story, see part tws on Thussday)

Glen:cre de<'.ned (o commant for this story

The Gupia fsm:y and their corporate representataves have previously made it clear that they will o lorger respand (o amaBhungane

Eskom board :poiesman Qoma said: “All the masters raiged by the State ol Capture report have not been probied and therefare ciing these as theugh they are

legally legiumate, the requirement far a constitutionat demecracy, is absurd and dangercus. Alse impartant 1o note that the Public Protector faited 1o ask far
Molefe s version. wh'ch is in contravention of the Pubkic Protectars Act ~

s hitptfepvew pengbhungane co zat

The amaBhungane Centre for investigative journatsm produced this siory Like #? 8 90 3ma8 supporier
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ramatlhodi stands firm on Gupta claims

POLITICS / 17 &24Y 2017, 05:1 1A% / LUYOLO MKENTANE

Ngoako Ramatlhod File picture: Mas: Losi

Johannesburg - Former mineral resources minister Ngoako Ramatlhodi says he’s not
afraid to repeat his explosive claims in a judicial commission of inquiry that Eskom
chief Brian Molefe and chairperson Dr Ben Ngubane interfered in his work.

On Tuesday, Ramatihod; tofd Independent Media he was prepared to tell a judicial
inquiry that Molefe and Ngubane tried to force him to suspend mining company
Glencore’s licences at the time the country was going through load shedding.

Ramatlhodi also claimed President Jacob Zuma's son Duduzane was the messenger
used by the Gupta family to try to arrange a meeting with him.

The revelation has prompted ANC alliance partners, the SACP and Cosatu, to repeat
calls for Zuma to step down.,

Ramatlhodi said he held a meeting with Molefe in 2015 where they discussed
Glencore's R2 billion penalty for supplying Eskom with substandard coai.

Read Ramatlodhi's explosive claims here

“Brian (Molefe) was not keen to meet Glencore and therefore | was mediating (in) that
matter. He was receptive to my ideas,” said Ramatlhodi. “However, after my meeting
with Brian, the chairman (Ngubane) insisted they wanted another meeting with me.
That's when [ realised that this was going to be a serious meeting, so | brought in my
DG (director-general) and DDGs (deputy directors-general). There are witnesses 6
the meeting.”

Department of Mineral Resources director-general Dr Thibedi Ramontja resigned in
December 2015, citing “personal reasons”.

Page | of 2
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iaigond meeting, Molefe and Ngubane reportedly insisted Ramatlhodi suspEa3
i3 re licences pending the payment of the R2bn fine. A suspension of all its
licences would have reportedly brought Glencore’s 14 coal operations to a standstill
and risked the jobs of its 35 000 employees.

Ramatlhodi reportedly said Ngubane insisted that he suspend Glencore's licences,
but he refused. "I said I'm not going to shut the mine."

The Eskom board chairperson then reportedly said he would have to report on their
meeting to Zuma straightaway as the president needed to be in the know before
leaving on a foreign trip.

Zuma went to China on September 2, 2015, and on his return, Ramatlhodi was
moved to the Public Service and Administration portiolio. He was replaced by ANC
MP Mosebenzi Zwane, who is allegedly linked to the Guptas.

Ramatlhodi said that if asked to repeat his claims in a judicial commission of inquiry,
he would.

“I will tell the truth in front of anybody,” he said.

Asked if he was being forced to suspend Glencore to make way for Optimum, which
at the time the Guptas were said to be planning to buy, he said: “I prefer to put my
views to myself on that matter.”

Former public protector Thuli Madonsela had recommended a judicial commission be
set up lo investigate allegations that Molefe favoured the Guptas in the awarding of
coal tenders at Eskom.

Zuma's spokesperson Bongani Ngqulunga, Molefe and Ramontja couldn't
immediately be reached for comment.

ANC secretary-general Gwede Mantashe said: “Ngoako has spoken, he is a member
of the ANC. What do you want me to say?”

Political Bureau

https://www.iol.co.za/news politics ramatihodi-stands-firm-on-gupta-claims-9180106  07/11/2018 5-C
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EXECUTIVE SUMMARY

SUBMISSION TO THE BOARD TENDER COMMITTEE (BTC) ON 11 APRIL 2016

1. TITLE OF THE SUBMISSION

Addendum to the Short Term Coal Supply Agreement between various suppliers and
Eskom Holdings SOC Limited ("Eskom"} for the supply of coal to Arnot Power Station.

2, RESOLUTION REQUIRED
Resolved that Approval be and is hereby granted that:

2.1 Addenda to the Short Term Coal Supply Agreements between various suppliers and
Eskom be concluded to exiend the supply of coal from various sources to Amot
Power Slation for up to a further five (5) months and/or such period as may be
requested by the supplier but no later than 30 September 2016:

2.2 The Chief Financial Officer is hereby authorised to approve the basis for prepayment
to secure the fixed coal price for the period of extension;

2.3  The Group Execulive (Generation) is hereby authorised 1o take all the necessary
steps to give effect to the above, including the signing of any consenis, or any other
documentation necessary or related thereto,

3. SUMMARY OF FACTS
3.1 Salient Facts

The requirement for the supply of contract coal originates from the Aprii 2016 Supply Plan,
as presented at the Primary Energy Tactical Control Centre of 8 April 2018. It was identified
that supply to Arnot will be inadequate to meet the burn requirements of the power siation
over the winter months and that there is an urgent need for addilional coal. This identified
requirement Is as a result of the need to build up stock days over a shorl period while the
RFP (request for proposal) for Amot is being finalised. This shortfall of supply amounts to
approximately 2.1 million tonnes.

At present, this RFP is in the negotiation phase and it s anticipated that it will take up to a
maximum period of 5 (five} months to conclude the supply contracts.

The current shorl term portfolio consists of two suppliers, namely Umsimbithi Mining Pty
{Ltd) and Tegela Exploration and Resources (Pty) Lid.

Umsimbithi is contracted to supply Amot with 540 000 ionnes and is currently
underperforming due 1o protracted industrial action. The current contract supply will then
be depleted in and around June 2016, should the industrial action be stemmed and full
mining operations resume. The supplier indicated a willingness to extend from July 2016
until Seplember 2016 on similar terms and condilions.

Page 1 of 4
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Tegeta's short term contracts are for 600 000 tonnes of coal from Optimum's export
stockpile. Supply for these contracts is due to be completed by the 15 April 2016. The coal
from Optimum’s export stock is a higher grade coal that is suitable for Amot and Kriel Power
Stations and is difficult to source from elsewhere,

These contracts were entered into in terms of the Medium Term Mandale granted by the
Board Tender Committee {"BTC") on 11 September 2008. The BTC approved a mandate
to negotiate and conclude CSAs on a medium lerm basis for the supply and delivery of coal
to various Eskom Power Stations for the period October 2008 to March 2018 and this
included the beneficiation of coal by suppliers or their contraciors.

The benefits for extending these Short Term Contracts include:

The coal is being mined and can be delivered without delay,
Tegela has the potential to supply approximately 250kt per month and Umsimbithi
approximately 180kt per month. it would therefore be in the best interests of Eskom to
negofiate and conclude extensions to these Short Term Contracts to alleviate the coal
shortfall at Arnot due to the closure of Arnot colliery. Additionally to alleviate the shortfall
coal requirements at Kriel Power Station due to the underperiormance of Kriel
Underground mine;

¢ By procuring this coal for Arnot and Kriel Power Stations, it will assist towards building
stock days as according to the April 2016 Supply Plan, as presented at the Primary
Energy TCC of 8 April 2016 there is currently an estimated 2.14Ml tonnes shortfall at
Amot Power Station for FY2017 and 280 000 tonnes shortfall at Kriel Power Station for
FY2017.

Both suppliers have indicated a willingness to extend current contracls, however, Tegela
has requested that Eskom consider some form of prepayment fc enable it to meet the
production requirements from the export component of the mine in lieu of the fact that it
subsidises the direc! feed to Hendrina Power and this will enable it io meet the coal supply
demands for the two power stations in the short term.

3.2 Key assumptions

The submission and declsion required set out herein, is based on the following key

assumptions:

3.2.1 The qualities as agreed in the exisling STC will be delivered;

3.2.2 The Terms and Conditions of the existing STC shall remain;

3.2.3 Eskom is securing its coal supply for two Power Siations in the short term, pending
the conclusion of the procurernent process;

3.2.4 The principle of prepayment for security of supply has been established by previous
approvals.

3.3 Financial implications

3.3.1 To date the cost of coal in respect of the these Short Term Contracls is as

follows:

Page 2 of 4
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Contract 4600059148 Tegeta Exploration and Resources. ]
Current Contract Second Addendum
Tons tons 500 000 1250 000
Rands 000 _ 235, 715 586,787 )
Unit Cost R/GJ 20.41 20.41
* The first addendum catered for paymen! lerms only
'Conlract 4600059317: UmsimblthiMining (Pty) Lt TIPSR
Current Contract First Addendum
Tons tons - 540 000 540 000 ]
Rands ‘000 219,880 219,880
Unit Cost_ R/GJ 18.50 18.50

3.3.2 Given the cosls {o dale and the contract price, the Tegela prepayment for
the next 5§ months is eslimated at approximately R 586,787 500,

3.4 Human Resource implications

None

3.5 Risks (including Environment, Legal or Contractual risks)

RISK

MITIGATING FACTORS

LEVEL

(HIGH/MEDIUM/LOW)

Cost:

The prices will remain fixed for the duration
of this short term contract.

Low

Scope:

The only change in the scope may be that
the coal may be swung from Arnot or Kriel
Power Station to another Power Station, the
price of the coal will remain unchanged, and
the oply change will be in the transport
cosls.

Medium

People:

No Risk

N/A

Suppliers:

The supplier will rematn unchanged for this
short term contract.

N/A

Time:

This is a five month extension to short term
contract only, it is not anticipated that there
is any risk to time.

Low

Safely:

PED Health and Safety have confirmed that
the supplier meets the legislative
requiremeants.

Low

Environment:

PED Environmental Depariment have
confirmed that the supplier meets the
legislative requirements.

Low

Page 3 of 4
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RISK MITIGATING FACTORS LEVEL
{HIGHIMEDIUM/LOW)
Quality: The coal is suitable for Arnot and Kriel | Low
Power Sfations as per the Combustion
Report received from Research, Testing
and Development Department.
Other: NIA N/A
3.6 Verification by independent party (if applicable)
Not Applicable
4, OTHER APPROVALS REQUIRED
None
SIGNED
P, N \ APAl 20l6
AYANDA NTETA DATE
ACTING GENERAL MANAGER {FUEL SOURCING)
PRIMARY ENERG
"219:@/ 6 ‘P/ 1
/Eﬁ MABELANE DATE
IEF PROCUREMENT OFFICER
RO COMMERCIAL
\Wog| 1e
MATSHELA KOKO DATE )

GROUP EXECUTIVE
GENERATION

Who hereby represents that the above Information is correct.

Page 4 of 4
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Media Room Assertions that prepayment made 1o Tegeta is a loan pure nonsensical

Assertions that prepayment made to Tegeta is a loan pure
nonsensical

Saturday, 22 April 2017: Eskom finds the assertions that the prepayment made to Tegeta “was a loan” pure
nensense; it is based on no facts but fiction.

The Tegeta prepayment request was considered on its merits, which were the then security of supply risk
during the height of load shedding. Eskom received value for money in that coal was delivered as agreed in
terms of the agreement.

Conditions relating to the prepayment included a 3.5% prepayment discount on the coal price and sufficient
security guarantees, which included the pledging of Tegeta shares.

Internal Audit has also confirmed that the full amount of the prepayment to Tegeta has been recovered via
coal delivered to Eskom by the end August 2016. During this period of time Eskom had sufficient security in
place to cover any potential default by Tegeta.

Given the fact that the prepayment was recovered, it remains a grave concern that perceptions continue that
a supposed "liability” still exists.

ENDS
9 people like this. Sign Up to see what your
friends like.
Our Company
Aboult Electricity
Tenders
Services

http://www.eskom.co.za/news/Pages/Aprl22.aspx 07/11/2018
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[1k:]

The annual financial szatements have been prepared under the supervision of the chief financia! officer, A Sirgh CA(SA). The financa!
statements have been audited in complance with secuior 30 of cre Companies Act and approved by the board of directors on |5 June 2017,
The audited financiat statements of the group and Eskom as at and for the year ended 1i March 2017 are available for inspection at the
company’s reglstered office and on the Eskom webi'te 3t www.eskom co.za and were published an 11 July 2047,
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Statement of directors’ responsibilities and approval

The board of directors (board) is responsible for the maintenance of sdequate accounting records and appropriate systems af internal
control 35 well ax the preparation, integrity and hair presentation of the annual consolidated financial statements which include finaneial
resu'ts, performance against predetermined objectives and the financial pesition at the end of the year of Eskom Haoldings 5OC Lid (Eskom),
its subsidiaries, joint ventures, associates and structured entities {tagether, the group). The { financial st ts have been prepared
in accordance with International Financial Reporting Standards (IFAS), the Public Finance Management Act (PFMA). and the South African
C ies Act [Companies Act).

P

In preparing the annual financia) statements, the directors are required to consistently apply appropriate accounting policies, make rezsonable
and prudent judgements and estimates, stace whether applicable accounting standards have been foliowed and whether the anaual financial
saacements lor Eskom and the group will cont-nue to be prepared on the poing-concern basis in the foreseeable furure,

Ta enable the Eskom board of directors to meet the ab d respansibiliies, the board sets standards and management implemencs
systems of internal control. The contrals are designed (o provide assurance that assets are safeguarded. and thac liabilities and working
capital are efficiently inanaged. Policies, procedures. structures and approval irameworks provide directian, sccountability and division of
responsibifities, and contain sell-monitoring mechanisms. The cancrols chroughout Eskom and the group focus on those erical risk areas
idenzified by oparatlonal management and confirmed by executive management. Both management and the internal audic department closely

monisor the controls, and actions are taken to correct deficiencies as they are idenufied,

Eskom’s audit and risk committen plays an integral role in risk management 35 well as in overseeing Eskom's internal audit function audic
and forensic). The group's internal sudit function, which operates peded and independently from operational management, and has
unrestricted access 1o the group's audit and risk committee, assessas and, when necessary. recommends improvements 1o the system of
internal contro! and sccounting policies, based on audit plans and outcomes thar tske cognisance of the refative degrues of risk of each
function or aspect of the business.

Eskom's audic and risk commtictee has reviewed the going-cancern basls and the effectiveness of Eskam and the group's internal controls.
The commizttee has evaluated Eskom and the group’s annual financtal stat and has rec ded their approval to the board. The audit
and risk committae's appraval is set out on page 3.

Based on the information and explanations given by management, the :nternal audic function and discussions held with the independent
external auditors, the directors are of the opinion that the internal accounting ontrols of Eskom and the group are adequate to ensure
that the linanclal records may be relied upon for prepaning the annuzi financial stataments, and that accouncability for assets and liabilivas
is maintained.

The directors have made an assessment of the ability of Eskom and the group to continue a5 a going concern in the loreseeable future
The directors reviewed Eskam’s and the group’s performance for the year anded 31 March 2017 3nd the cash flow forecast for the
1% months ending 30 June 2018,

The board is pursving funding aptions ta implement the group's borrowing programme, In assessing the abifity to raise funds, the current
economic climate as well as Eskom's and the severeign’s credit ratings have been taken into account,

Based on the above. the directors are satisfied that Eskom and the group have access to adequare resources and fadlities 1o be able to
continue its operations for the foresesable future. Accordingly the board has continuad to adopt the going-consern basis in preparing the
financial satemencs.

These annual financial statemencs are based an appropriate accouncing policies, supported by ble and prudent judgemencs and
estimates and are prepared on the going-concern basis.

In the opimon of the d:rectars, based on the infarmasion avadable ta dase, tha anaus: inarca statemees fur'y present the financisl position
of Eshom and the group ac 31 March 2017 and the results of ies operatiens and cash flow informanion lor the year then ended.

The independent external avditors are responsible for independently audsting the financ.a) stataments in accordance with Internationa!
Saandsrds of Auditing [I54) and the Public Audiz Act (PAA). The independent external audicors audited tha Eskom and group annual financial
statemants in sccordance with ISA and the PAA and their qualified audit report s presented on page 22. The independent external auditors
were glven unrestricted access to all financhil records and related dana, including muinutes of all meetngs of the board of drectors and
committees of the board. The directors beliave that all reprecenarions made to the mdependent externa! audicors durirg their audit are
valid and appropriate.

The Eskom and group znnual inancial scatements for the year ended 31 March 2017 have been prepared under tha supervision of the chief
financial officer A Singh CA(5A). and approved by the board of directars and signed on 1ts behall by:

s =

Z Khoza A Singh
Interim chairman Chief financral officer
15 June 2017 ‘5 Ju=e 2017

1 Eskam Heigng S0C Lo
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Report of the audit and risk committee

Mandate and terms of reference
The audit and risk committee {the committee) presenes its repartin terms of the requirements of the PFMA, the Companies Ac: ({sect-on
34(7)if)) and In accardance with the King Code of Governance Principles for South Alrica for the finaneial year ended 34 March 2017

The role of the commitres is defined in izs mandate. k covers, among others. its ttatutory duties and the assistance to the board with the
ovarsighe of financial and non-financial reporting and disclasure, Internal control tystem, risk management, inzernal tnd external audic
functions and combined assurance. including information technology governance. Infarmacion on the membership and composition of the
committes is set out in the 2017 integraced report and related informadion on the Eskom webshe.

Tha committee fulfilied al! its statwtory duties as required by section 94(7{f) of the Companies Act. The committee reports that ic has
adopted an appropriate formal terms of reference as its zudit and risk committee charcer. has regulated its affairs in compliance wich this
charter and has discharged alf its responsibilivies contained cherein,

Eskom is applying a combined assurance model to ensure coordinated asturance activities, The cammittee oversees the assurance activities
and the establishment of effective systems of internal control ta provide reasonable assurance thar Eskom's financfal and non.fIrancial
objectives are achieved and that the preparation of financial statements for external purposes is in accordance with IFRS,

Execution of functions
In the conduct of its duties the committee has, inter ola. reviewed the following areas:

Going concern assumption

The committee considered the fallowing:

* robustness of budgees and business resyles

+ cath low projections for the |5 months ending 30 June 2018

* reguiatory clearing account (RCA) applications for Multi-Year Price Determinat’on (MYPDY 3
' ot saving opportunities 1o reduce the ravenue shortf!l

* the cost of the capia! projects, ineluding the capatity expansion progrumme

* funding plan w finance the capacity expansion programme

¢ poing concern as the bag’s of preparation of the annual Fnancial statments

Oversight of financial and non-financial reporting and disclasure
The commitiee considered the following:
* annual fimanenaf saeements for fair presencacion with the relevant requirements of the PRHA, Comparies Act and 'FRS The committee
consdered in partcutar the following marars
= the resatement -n the financial sRtements as a result of assews wansferred from chrd partes that were not rezogmsed In the correct
accounting penod
~ vawuation of property, plant and equipment and that no impairment exists
= vaiuaton and adequacy of long-term provisicns
— the rregular and fruless and wastefu! expendituce reported in tarms of the PEMA and the impa:t thereol on the auds: opinion.

Internal control, management of risks and compliance with legaf and regulatory requirements
The committee cons:dered the following:
« effectiveness of interna’ control systems and governance processes
* lega! marters that could have a material impact on the group
= effectiveness of the system and process of visk management i-cluding tre following spenife roaky
- Francia! reporiing
— aeernal finaneal conerols
= Iraud risks relating to firancial reporting
= ialarmation echnolagy risks relac ng 1o fnancial reporeng and inzernal contral
= the eHectiveness of the entitys compiance with legat and reguiatory requirements

Internal and external audic

The commitiee considered the following:

* charter annual audit phan, independence, efiectivenass. coardination with external audiars and perfcrmance of the assurance and forensic
departient

*+ appontment of the external auditors in terms of the Compares Act and other appl cab'e requirements

+ the quality of the excerma! audit as well as the independence and objectiv.ty of the exrernal auditors includmg the tenure of the audit firm and
the ronation of the enggemeant partnes

* external audit pan, audic budget, acwal fee and terms of engagenent of the exzernal auditors including adherence ta the palicy of not allowing
the externa! aud-tars te provide any non-audit services

* accounting, sustarnabil ty and audsting concerns identified as a resvlt of the internal and extermal audits, includng reportatle rregulanues
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Report of the audit and risk committee {continued)

Opinion

The committee is of the opinion, based on the informarion and explanations provided by management and the assurance and forensic

deparument during the year and at year end 3nd discussions with ' ¢ \nd pendent external auditors, thar

+ the expertise, resources 2nd expenence of the finance function under the leadership of the chiel financial officer are adequate

¢ the system and process of rsk management and complance processes are tdequate

* the internal accounting controls are adequate to ensure that the Franclal ~ecords may be relied wpon for preparing the financial stazements and
accountability for assets and Jabiiies is maincained

+ the internal audit charter approved by the committee was adheted 1o

* the experuse. resources and experience of the assurance and forensc department are adequare

* the assurance and forensic depariment under the leadership of the sen:or genera manager assurance and forensic are operated effectively

* the combined assurance model is operating eHecorvely

* the infarmation connined in the integrated report and related mformation on the Eskom website i relable and does not contradict the
informacion 1 the annual fimancial statements

= Eskom and the group have access to adequste rescurces and faclties to be able to continua their oparations lor the foresegable funire,
supporting the going-concern assumption

¢ itis sausfied with the audit quality of the external audic a5 welt as the indeperdence and objecovity of the external audiors having considered
the matters set out in section 94{B) of the Companies Act

The committee is satished, notwithstanding the asperts considered in re atian to the annual firandial statements. that nothing signficanc
has come to the attention of the commitzee to indicate any matarial breakdown in the functioning of the controls, progeduras and systems
durmg the year under review and that the controls are seill ippropriate to ensure comp:ance with tha requirements of the Companies Act,
the FFMA and IFRS.

Recommendation of the annual financial statements

The commuttee has evaluated the financial sracements of Eskam and the group for the year endad 3! March 2047 and based on the informaton
provided z0 it, considers that they comply, in all matersl respects, wich the requirements of the Campanies Act, the PFHA and IFRS. The
committee concurs that the adoptian of the going-concern premize s the preparation of the financial statemenss is appropriate.

The committee has therefore, at their meeting held n 15 June 20°7. recommended the adopuion of the financial statements by the baard

@.ﬂoug

C Mabude
Chalrmazn (acting)

IS June 2047

Statement by company secretary

In terms of sect on BB(2)(e; of the Companies Act of South Afnica, | certify that the company has filed with the Companies and Intellectual
Froperty Commuss:on all such recurns and notices in terms of this Act. and all such reterns appear to be true, correct 2nd up to date.

SM Daniels
Company secretary

I5 fune 2007

4 Eshom Moid ngs SOC Led
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52.1

Information required by the Public Finance Management Act

1015

Any losses due 1o criminat conduct or irragular or fruitess and wastefu! expe-diture tha individulty {or collectively where items are
closely refacad) exceed R25 million must be reported in terms of the significance and materielity framewark agreed with the shareholder.

Irregular expenditwre

Group and company

2047 2016
Note Rm fm
Balance at beginning of the year 348 418
Currenc year expenditure | 4043 106
Amounts condoned {! 0B4) (144)
Amounts not recaverable (not condoned) {31) {30}
Balance st end of the year 199 348
Age analysis 2 9% 348
Current year 2992 38
Prior years 4 ELL
Comprising
B2B enginesring tonls expendlture incurred without PFMA approval {a) - 10
Balance at beginning of the year na 10
Amaunts not recoverable (not condoned) ) -
Purchase of land without inveszment committee approval 1) - -
Balance at beginning of the year - 198
Amounts condoned = (108)
Breach of PPPFA: monatary thratholds — incorrect tender process applied (<) 92 1)
Balance at beginning of the year l
Current year expenditure 95 4
Amounts condoned (13) =-
Amounts nat recoverable (not condaned) [U)] {30)
Breach of the NEMA {&) - 7
Balance at beginning of the year 7 -
Current year expend.ture - 7
Amounts condoned {7) -
Use of labour broker ~ irternai processes not followed O] - 10
Balance at beginning of the year 10 -
Current year expenditure - 10
Amounts condoned (10} =
Professional services contract ~ internal processes not fotiowed - -
Current year expenditure - k9
Amauats condoned - {36)
Tender processes not adhered 15 ~ commitmants made belare approval H 56 I
Balance at beginning of the year I -
Current year expenditure 549 3
Amounts condoned (494} (2)
Procurement of services - incorrect classification as an emergency ® L} 4
Balance at beginning of the year 4 -
Current year expenditure 4 4
Quality management — tender process not followed and insufficient delegation of authoricy
Current year expenditure '] 1560 -
8reach of PPPFA = tax clearance certificates (i) 987 -
Current year expendiwre 1453 -
Amounzs condoned (466) -
Non-compliance with CIDB regulations i 8 -
Current year expenditure 97 =
Amounts condoned (89) =
Breach of PFMA — use of sole source
Current year expenditure (k) 9% -
Breack of PFMA — wender processes not adhered to
Current year expenditure o le¥ -
Various other instances = 2
Balance at beginning of the year 5 -
Current year expenditure - 5
Amounts candoned &) -
n
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Notes to the financial statements {continued)
for the yeor ended 31 March 2017

52,
52.1
(=

(b)

{®)

{d}

(&)
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{h)

Information required by the Public Finance Management Act (continued})

Irregular expenditure {continued)

B28 engineering tools expenditure incurred withour PEMA approval

The matear regarding the expandicure Incurred on the 826 Engineering Tools proect of RIEG million before PFMA approval
was reported in 2015, The expenditure was subsequently derecognised by the board in ac-ordance with the Matanai Treasury
Guideline issued on [9 April 2016.

Purchase of {and without investment commitree approval
The maceer regardiag the purchase of land without investment comm teee approval way reported in 2015, The irregular expenditure
incurred has been condaned by the refevant suthority and has therefore been removed from the register of irregu'ar expenditura.

Breach of PPPFA: monetary thresholds — incorrect tender process applied

Ireegular expenditure of R95 million was incurred in braach of the Preferential Brocurement Po'cy Framework Act (PPPFA) a3

follows:

¢ the PPPFA requires that monetary thresholds to determine the 3ppropriate paint-scaring criteria applicable to specific
wrancictions be considered Inclysive of VAT, Eskom erroneously appied the thresholds exclysive of VAT, Certain proturement
was therefore done using the incorrect paint-scoring criteria and resulted in a breach of PPRFA Irregular expenditu-e incurred
on afleczed transactions amounted to R95 million {2016 R milton} of which RI3 milion was condoned in 2017, including
RII million reported in 2016 An amount of R92 million was awslung condonaton at 3t March 2017, Eskom is ensuring that
regular reviews are conducted and that buyers are made aware and recraned on the supp y cha:n management procedure

* Eskom’s exemption from the PPPFA expired on 7 December 2012, Eskom paid R0.4 miThon (2014, RI0 mill'on) during the year on
contracts that wera entered into berween 8 December 2012 and 3¢ March 2013 that were inconsiscent with the requs ements of
the PPPFA. These contracts were not recalled or corrected at the tima and Eskom continued to meet its obligations in terms of
these contraces. All the affected transactions ook p'ace in the normal course of business and were subject to Eskom’s approved
procurement policy in forge ac the time

Breach of NEMA

Eskom unlawfully commenced with construction aczivties for a 132 kV power kine in the Eastern Cape Province along s route that
wit not authorised by the Department of Environmental Affairs {ODEA). An amount of R? million was incurred on the poruon
of the line constructed in contravention of the Mational Enwir al Management Act (NEMA). Eskom recefied the breach
and received the required authorisation from DEA on 2 September 2016 Eshom paid 3 penalty of RI million imposed by DEA
Disciplinary action was concluded agafnst three amployess involved,

Use of kbour broker — internal processes not fallowed

Eskom processes were not followed for the procurement of certain goads and services through a labour broker The semar
managers cancerned were discipined and the labour broker instructed to discontinue sundry payments. The experditure was
condoned and no further sction is required

Tender processes not adhered to = commitments made before approval
Irregular expenditure of R542 million comprising 245 incidents was incurred as a resuls of non-acherence to interna procurement
processes and employees contravening the Eskom Delegat on of Authority Incidents toratling R56 million are awaiting condonztian

Procurement of services — incorrect classification as an emergency
Services procured to the value of R4 million (2016 A4 mil ‘on) were incorrecty classified 25 3n eme: gency in the procurement
process. This matter will be submitzed for condonation in 2018,

Qualicy management ~ tender process not followed and insufficiant delegation of authority
irregular expenditure estimated at R 560 mullion was incyrred becavse of the placement of contraces withaut proper delegation
of autherlty or without following established processes during the 2008-2015 financial years,

Multi-disciplinary fnvestigations were conducted into indications of mismanagement and allegations of irregularities In the quality
management deparument. Possble fruitless and wasteful axpenditurg of RB8S riillon regarding this matter was reported in 2016,

A further investigation was recentiy finalised by an independent externat company with the following cutcome;

+ identification of irregular expenditure of RI 560 million because of the placement of contracts without proper delegation of
authority or without following established processes during the 2008-2015 financial years with the bulk of the payments made
on these contracts occurring in the 2013 and 2014 financial years

* estimaced fruisless and wasteful expenditwre of RS10 million compared to the original estimate of R8BS million reporzed in 2016.
Relar ta 52.2(2}

* lotses due to criminal conduct of R2 million. Refer 1o 51.3(b)

Actions taken to date include the following:

* two employees have been dismissed {one is  seniar manager)

* acriminal case was opened with the South African Police Service 1o investgate poss bie fravdulent eransactont

* civifaction agalnst Eskom by one of the main suppliers is belng defended

= afidelity claim has been lodged in terms of 3 commercial crime insurance policy with a cover limit of R1 billion for losses arising
from fraudufent or dishonest acts commiteed by employees. This claim will be canciuded ance the legal matters have been
finalised

144 Eiiom Halings S0€ LA
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Further disciplinary, eivil andfor criminal acuon a3 appropriate will be considered against other partes irvolved, including action
10 recover losses

The lallowing contract management process impravements have been implemented:

* improvement in the manitaring of performance by the SHEQ panel service providers with regular inspections and enforcement
of consequence management for poor or ineffective delivery

elfective segregation of duties

reconciliation of task orders 1o scope, budger, umesheeu, invoices and payments. with approval of timesheets by project
managers on site

* limiting of long-term task orders and clase monitaring of performance ta ensure resources are noy idle nor unproductive

* triining of employses on effective efectronic documenzation management

-

Breach of PPPFA — ax clearance certificates

PPPFA regulations require that tenders may only be awarded to a persan whose tax matcers hava been declared to be in order
by SARS. SARS ealy issues such a confirmaton o a person registered as a taxpayer. Three contracts with an award vilue of
R340 million were reported at betng under investigation in 2016. A further R126 millian was incurred on these cantracts during the
year. They were confirmad zs irregular in 2017 since no SARS deelaration was found to be abrained at the ume of award and wers
condoned during the year. There were 59 contracts thar were similarly affected during 2047 Irregular axpenditure of R987 million
was incurred an these conzraces during the year and is awaiting condonation.

Non-compliance with CIDB regulations

Conseruction Industry Development Board (CIDB) regulations specify the different levels of grading that contractors must have
based on the value of the conwracts to be awarded (nota requirement for World Bank-lunded centracu). Expenditore of R89 milkon
was identilied and condoned during the year on two fareign contraces awarded in terms of World Bank funding where the grading
level was not in line with CID8 regulations. A further A8 millan was Incurrad on a contract for which tender invitations were not
advertised on the CIDB website as per the CID8 Regulation 24

Breach of PFMA — use of sole source
There were three tncidents of irregular expenditure totalling R%6 mdlion where the use of sale sources could not be adequately
justified

Breach of PFMA = tender processes not adhered to
Thare were 1l incidents of irregular expenditu-e totaling R 189 millon where approved supply chain management processes were
not adhered ta,

Irregular expenditure under investigation

There are numerons additional mstances of procuremerg that are subject to investigation, namely:

* tender processes not adhered to including breaches of delegation of authorty

* incorract PPPFA points thresholds applied

* nen-compliance with CIO8 regutations

* lack of supporting documentation Including rax elearance carnficatas

* award made to 3 company on a sole souree basis which might not comply with the criteria of sole source and contract amoun:
determined on 3 contingency fee basix

* non-declaration of conflicts of interest by emp'oyees and tenderers gv:ng rise 10 a risk of undue influence

* contract tnfarmanon nat reflecied correctly in the reporung system

These matters are being nvestigated and will be disclosed in 3 subsequent period shouid they prove 1o be wrregular

Relevant authority for condonations

Condonatians are currently appraved by the relevant internal governance committee unless it 15 specifically required 1o ba approved
by National Treasury. Eskom is awaiting clarification from Natlenal Treasury on whether a relevant government deparument
responsibie for a particular piece of legisfation must approve condonation of 2 breach relating ro thas legisiation.

Fruitless and wasteful expenditure

Incidents of fruicless and wasteful expenditure above the materality threshold

There was one (2004: one} major incident of fruitless and wasteful expenditure incurred by the group durieg che year that exceeded
the materialicy threshold of RS milllon, This tmatter is carrled forward from 2016,

Fruitiess and wastefy! expenditure incurred by the quality management deparument
Aninvestigation by an independent external party confirmed fruitless and wasteful expendizure estimated ac RS 10 mill'on compared
ta the ariginal estimata of RBB6 million reported in the previous financial year. Refer to 52.i(h)

Incidents of fruitless and wasteful expenditure below the materiality threshold

Total fruithess and wasteful expenditure which Indivicually or collectively {where items are closely related) were below the mazeriality
thrashold was RI7 million (2014: R93 mitlion) comprusing 210 (2016: 655} incidents of which 10 incidents accounted for R22 million
Matiagement cantinues to Instzute preventive and corrective measures. including disciplinary sceion, as cansidered appropriate,

Fruitless and wasteful expenditure under investigation

There are currently B4 incidents of alleged fruidless and wasteful expenditure under jnvestigation, of which none is expected
to exceed the materiality threshold of R25 million. The nawre and extent of patential losses incurred cannot be reasonably
ascertained at this stage. Itis important to note thag these are allegations 2nd many of these occurrences may not quality as fruitless
and wastelul expenditure pon conclusion of the investigations.
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Notes to the financial statements (continved)
for the year ended 31 March 2017

52.
52.3
()

{®)

Information required by the Public Finance Management Act {continued)

Criminal conduct

Thef of conducrors, cabling and related equipment

Losses due to conductor thelt, cabling and related equpment towl'ed R70 million {2015; RBS mitlion), invalving 5 734 incidents
(2018 5 160 incidents). Actions to combar these losses are managed by the Eskom Network Equipment Crime Commirttee in
collaboration with other affecred state-owned companies and the South African Police Services. The combined sifore resulted in
235 (2016: 239} arrests and RS midlicn (2016: RS million) worth of siolen materia’ was recavered.

Fraud

Eshom contluded 15 (2014 14) investigations into fraud during the reporting period involving R24 million (2016: R33 million),
including 3 RZ million loss due to criminal conduct on the quality management matter, Refer to note $2.1{h}. The existing internal
control measures in the afected areas as well as similar areas have bean | eviewed and enhanced, Disciplinary, eriminal as well as
civil proceedings have been instituted againse those involved.

Non-technical revenue losses
Non-technica! losses are estimated az R1.3 bilhen (20i6: R..2 bill.on). These arise mainly from meter tampering and bypasses, illegal
connections 1o the electricity network and illegal vending of eleetricicy.

Interventions ta reduce non-technical anergy losses:

* smpiementation of technologies th the form of smart/splt meters with protective enclasures to prevent access to the meter
disconnection of lllegal connections, meter tampers and imposition of penal (tamper lines)

esumation and recovery of revenue for historic unaccaunted energy where tampared metering installations are enco ed
revision of supply group codes on prepaid mevers ta prevent the use of Wegal prepaid vouchers

tnvesugations and prosecution of criminals perpetranng electricity thefc through the sale of ilegal prepaid vouchers, illegal
electrification and meter tampering services

* customer education, social mabifisatton and partnership campaigns to drive behaviour change

« & s
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Mr Patrick Dlamim

Chief Executive Officer

Development Bank of Southern Africa
1258 Lever Road Headway Hill
Midrand

Dear Mr Dlaminij

RE: REQUEST TO AMEND THE TERM LOAN FACILITY AGREEMENT WITH RESPECT OF
AN EVENT OF DEFAULT PROVISION

Following the trgger, and its consequences of Clause 16 1 14 of the Term Loan Facility
Agreement enler into between the Development Bank of Southern Africa ("DBSA/ the Bank")
and Eskom Heldings SOC Ltd ("Eskom”) on the 4% November 2010, Eskom 13 requesting the
Bank to grant pemission for an amendment to the provision to limit the event of default only to
an instance where the Company's auditor refuses ta cerfy the Annual Financial Statements of
Eskom

The company's financial stalements for the year ended 31 March 2017 which were prepared in
compliance with (IFRS) and Public Finance and Management Act (PFMA), given that Eskom is
a State Own Enlerpnse (SOE), have been audiled as required by the Companies Act and
Auditor General for compliance with the abave mentioned standards and legisiation The audit
has been conducted in accordance with the revised International Audit Standards (IAS), the
result of which is a quahfied audit opinion with respect {o 1ssues relafing only to the PFMA,

The modified audit opinion anses as a result of the audrtor being unable to conclude that the
irreqular expenditure as disciosed in Note 52 of the financral statements includes alf the irregular
expenditure that was incurred by the entity in the financial year under question The Irregular
expenditure amounts to R2,9 billion and compnses of expenditures that were incurred without
FPFMA approval, foliowing incorrect tender process, incurring spending without an investment
approval, breach of (PPPFA) monetary thresholds and lack of tax clearance certificales, breach
of environmental regulations, use of labour brokers, use sole source processed incorrectly and
incarrect classificatron of contracts as emergency Some of these were cured Jn various ways,
moslly through condonations.

The audit qualficalion on the exsting loan agreement with the Bank and the French
Development Agency (AFD) gives nise to event of defaull The Bank's prowision in this regard
further provides for the auditors note on reportable wregularity with respect to the financial
statements of the Borrower to tngger an event of defaull The occurrence of an event of default
will tngger cross default on other loan agreemenls and this could result n acceleration of
Eskom's enlire debt of circa R340 billion

Head office

Megawatt Park Maxwell Drive Sunminghit Sandton
PO Box 1091 Jaohanresburg 2000 SA

Tel +27 11 800 2030 www.eskom ¢o za

Eskom Heldings SOC Ltd Reg Ne 2002/015527/30
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It is inconcevable that the Bank's intention was to mclude a qualification of this nature to tngger
defau't and consequently cross defaull In the Iight of this engagements have been held with
AFD and the agency has agreed to amend their loan agreement to confine the provision only to
situations where the the auditor refuses to certify the Borrower's Annual Financial Stalements
For the sustainability of the company and its planned funding inhatives it 1s important for an
event of default, that could result in crass defaull on other loans, not to be triggered It 1s for this
reason that Eskom 1s requesting the Bank to permit amendment of Clause 16.1.14 to provide for
auditors qualificalion only with respect lo the auditor refusing to certify financial statements of
the Borrower The audit opinion was tssued on the 23 June 2017 and o and to aver tnggering
an event of defaut, if the amendment 1s agreeable to the Bank, Eskom furlher requests that the
amendment be made to be deemed effective prior to that date Eskom appreciates the
processes that might have to be followed to achieve this request and in the unlikely event of the
amendment not being issued before the date planned for publishing the results a letter, 1ssued
on or before the 11" July 2017, with the intention to amend the provision will be greatly

appreciated.

We trust that this request will receive the Bank’s favaurable consideration

Yours sincerely

—

Angj Singh
Chief Financial Officer
Date. gn\\ai10.

Eskom Holdings SOC Lid Peg Mo 2002/015527/30



@,

DL34.s.

~a YA vl 1021

1Y
4
TE»
i
i

%
‘{?
:

“ﬁB &1 A
1 JHY s
LD a N

Developreent Bani
of Southern &fricz

14 July 2017

Mr. J. Dladia
Acting Chief Executive Officer
Eskom Holding SOC Limited

Via email: DladlaJA@eskom.co.za

URGENT
Dear Mr. Dladla,

Development Bank of Southern Africa Limited (DBSA) / Eskom Holdings Limited
(Eskom) - Term Loan Facility Agreement

1 We refer to the without prejudice meeting held between DBSA and Eskom, and
our respective legal counsel on 12 July 2017.

2 The purpose of the meeting was to:

2.1 discuss the consequences of the event of default that occurred pursuant
to the qualification of Eskom's audited financial statemenis on 23 Jung
2017 (event of default) under the Term Loan Facility Agreement
(Agreement) conciuded between the DBSA and Eskom on 4 November
2010 and under Eskom's various other financing instruments: and

2.2  Address and resolve Eskom's request as recorded in their letter to the
DBSA dated 7 July 2017 retrospectively 1o amend the Agreement to
delete clause 16.1.14, which amendment Eskom asked the DBSA to be
"deemed effective” prior to 23 June 2017.
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3 At the oulset, we wish to record the DBSA's grave concern regarding the event
of default and the events that gave rise to the qualification of Eskom's audited
financial statements. The DBSA further considers it unacceptable that it should
only have been notified by Eskom of these matters at this late stage.

4 The DBSA also wishes to express unequivocally its objection to the approach
adopted by Eskom now. This appears to pursue what Eskom terms an "ideal
remedy”, directed at extricating Eskom from the consequences of its own
conduct, with only lip-service for the effect on others.

5 Eskom's approach gives DBSA no comfort that Eskom intends assuming any
accountability for the consequences of what has gone wrong. Indeed it does
not appear to the DBSA that Eskom appreciates the significant commercial,

rb financial and reputational risks to which Eskom has exposed the DBSA and its

o stakeholders following on the event of default and the request made by Eskom

in its letter dated 7 July 2017.

6 Notwithstanding, the DBSA is prepared, in principle only, to agree to a waiver of
its rights under clause 16.1 and specifically clause 16.1,14 of the Agreement,
subject to the following:

6.1  Eskom providing the DBSA with full disclosure of the events that led to
the event of default;

6.2 Eskom enabling the DBSA, through the provision of adequate information
and/or documents, to independently conclude that any decision to waive
its rights is rational and reasonable in the circumstances;

6.3 Eskom convening a meeting of other lenders under other financing

1 instruments to which Eskom is a party, to inform them of the event of
(’- default and the DBSA's intended waiver of rights. DBSA has in mind
those lenders which might have vested rights under financing

instruments pursuant to the event of default and/or those lenders whose

position might otherwise be adversely affected by any decision taken by

the DBSA (other lenders). Such meeting is fo be attended by the DBSA;
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6.4

6.5

6.6
6.7
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Eskom providing proof to the DBSA that Eskom adequately consulted
with the Department of Public Enterprises and National Treasury on this
matter; and

Eskom providing DBSA with a detalled plan of mitigating measures
Eskom proposes putting in place and remedial action Eskom proposes
taking to address the events that led to the event of default and to ensure
that Eskom’s audited financial statements will not again be qualified;

The DBSA's board approval of this letter and this proposal; and

Acceptance of this proposal by the board of Eskom;

7 All our rights are and continue to remain reserved.

Yours sincerely

k K. Dlamini

Chief Executive and Managing Director

cc.  Mr. A. Singh (CFQ)
Ms S Daniels (Company Secretary)
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Development Banh
of Southern Africa

19 July 2017

Mr. Z Khoza

Interim Chairman of the Board of Eskom
Eskom Holdings SOC Limited

P.O. Box 1091

Johannesburg

2000

URGENT
Dear Mr. Khoza

Development Bank of Southern Africa Limited (DBSA) / Eskam Holdings Limited
(Eskom) - Term Loan Facility Agreement

1 We refer to the meeting of Category 1 Creditors convenad by Eskom on 18 July 2017
and attended by the National Treasury, the Depariment of Public Enterprises and the
DBSA

2 We confirm that the DBSA has agreed not to enforce its rights under clause 16.1 and

specifically clause 16.1.4 of the Agreement until close of business on 25 July 2017,

3 The DBSA raquires Eskom to provide fo the DBSA the following by 17h00 on 25 July
2017:

3.1 Full disclosure of the evenis that led to the event of default based on Eskom's
understanding of those events as at 25 July 2017:

3.2 The Eskom Audit Committee's written approval of the detailed plan of
mitigating measures Eskom proposes putting place and remedial action Eskom
proposes taking to address the events that led to the event of default;

P '-:jl_'jp-.n.-.:-_rqr.h'v-:\:m.-::lr:_: :
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3.3 A detailed plan of mitigating measures Eskom proposes putling place and
remedial action Eskom proposes taking o ensure that Eskom's audited
financial statements will not again be qualified; and

3.4 Written confirmation, to the satisfaction of DBSA, that Eskom has properly
identified and suspended or placed on special leave those employees or
directors or officers who played a role in the events leading up to the
qualification of Eskom's audited financial statements and control failures
around Eskom's contract management;

3.5 Evidence of immediate action taken at senior management level where
allegalions have been made of fiduciary responsibilities which have been
compromised.

4 The agreement on the part of DBSA not to enforce its rights will automatically terminate
at 17h00 on 25 July 2017 unless DBSA in its sole discretion and subject to internal
approval, decides fo extend the 7 day period or to amend clause 16.1.14 of the

C:D Agreement.

5 All aurrights are and continue to remain reserved.

xecutive Officer and Managing Director (DBSA)

CC:  Mr PJ Moleketi, Chairman of the DBSA Board
Mr JA Dladia, Interim Group Chief Executive Officer
Ms S. Daniels, Company secretary for distribution to the board of Eskom
Mr D. Mogajane, Director General; National Treasury
dh Mr RM Seleke, Director General: Department of Public Enterprises
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Mr Patrick K Dlamini

Chief Executive Officer

Development bank of Southern Africa
1258 Lever Road Headway Hill
MIDRAND

Dear Mr Diamini

DEVELOPMENT BANK OF SOUTHERN AFRICA LIMITED (DBSA)/ESKOM HOLDINGS
LIMITED (ESKOM) - TERM LOAN FACILITY AGREEMENT

We refer to your lelter dated 19 July 2017 addressed to our Mr Khoza (your letler) as well as the
meeting with our Mr Khoza earlier today.

We take note of the content of paragraph 2 of your letter, which we assume was intended to
constilute a waiver until close of business on 25 July 2017, in keeping with the wording of the Term
Loan Facility Agreement and the statement made at the lenders meeting of 18 July 2017 (Lenders
Meeting), by your legal advisor.

As indicated to you, we hereby request that you extend the waiver referred to above until
close of business on 28 July 2017. We are committed to addressing the issues raised in your
letter, but are also mindful of the requirements of applicable legislation in this regard.

As we have discussed, we propose a further formal engagement with you in this regard in order to
share our planned process with you in satisfaction of this requirement We also intend to invalve
our sharehalder in such engagement.

We trust that you will give the provisions of this letter your kind consideration.

Yours sincerely

-Mr Zethembe Khoza

INTERIM CHAIRMAN
Date: 2§ C-'T/.?.C’/' 7

Head Office

itegawati Park Maxwwz!l Jnve Sunninghi! Sandlon
FO Box 1091 Johannasburg 2000 SA

Tel +27 11 860 2030 waw askom co 2o

Eskom Holdlngs SOC Ltd Reg Mo 2002/015527120
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DBSA

Development Bank
of Southern Africa

26 July 2017

Mr. Z Khoza

Interim Chairman of the Board of Eskomn
Eskom Holdings SOC Limited

P.0. Box 1081

Johannesburg

2000

URGENT

Dear Mr, Khoza

Development Bank of Southern Africa Limited (DBSA) / Eskom Holdings Limited
(Eskom) - Term Loan Facility Agreement

1

2

We refer to our leller dated 19 July 2017 and Eskam's response dated 25 July 2017,

Paragraph 2 of our letter dated 19 July 2017 constituted an agreement by the DBSA
not to enforce its rights under clause 16.1 and specifically clause 16.1.4 of the
Agreement until close of business on 25 July 2017. The DBSA made it clear that the
agreement would automatically terminate at 17h00 on 25 July 2017 unless DBSA in
its sole discretion and subject to internal approval, decided to exiend the 7 day period
which lerminated on 25 July.

Eskom's letter under reply makes no attempt to address DBSA's requirements as sel
out in paragraph 3 of its 19 July 2017 letter. Having received Eskom's letter shorlly
before close of business on 25 July 2017, the DBSA could not and did not agree on
25 July 2017 to extend the 7 day period.

Bevelopmert Bank of Sou
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4 The DBSA is now faced with the unsatisfactory position of having 1o agree an
extension of the time period after its lapse, without any progress having been
communicated to the DBSA on the issues raised in paragraph 3 of the 19 July 2017
lelter.

5 In the circumstances the DBSA has no choice but to put an ultimatum to Eskom that it
complies with the requirements in paragraph 3 of the 19 July 2017 letter by 17h00 on
28 July 2017, In particular and with reference lo paragraph 3.4 of that letler, DBSA
specifically requests the board of Eskom, by the extended date and time, to:

5.1 reflect on Eskom Graup CFO's role in the events leading up to the qualification of
Eskom'’s audited financial statements and the control failures around Eskom's contract

management; and

( h'?j 52 suspend the current CFO or to place him on special leave to enable an independent
- and transparent investigation to be conducted into his role at Eskom.

6 We awail your response by 17h00 on Friday, 28 July.

7 Al our rights are and continue to remain reserved.

ecutive Officer and Managing Director (DBSA)

13 iy e ey
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Mr Patrick K Dlamini

Chief Executive Officer and Managing Direclor
Development Bank of Southern Africa ("DBSA")
PO Box 1234

Halfway House

MIDRAND

1685

Dear Mr Diamini

ESKOM HOLDINGS LIMITED ("ESKOM") - TERM LOAN FACILITY AGREEMENT
WITH DBSA (THE “FACILITY")

We refer to your correspondence dated 19 and 26 July 2017 and wish to confirm that
Eskom remains commiited to addressing the issues raised in these lefters and are also
mindful of the requirements of applicable legislation in this regard.

For ease of reference, the paragraph numbers of your letters dated 19 July and 26 July
respectively, are utilised hereunder;

Ad paragraph 3.1

In our letler o you of 14 July 2017 (in reply to your letter of the same date) and at
paragraph 10(a) thereof, we had provided certain disclosures of evenls leading fo the
event of defaull. Evenls have not changed since the date of that letter but we are
progressing to address the corrective measures in accordance with our plan,

Ad paragraph 3.2
Eskom’s Audit and Risk Commitlee approved the detalled plan of mitigating measures.

Ad paragraph 3.3

Kindly find altached the Eskom detailed plan of mitigating measures Eskom proposes o
take lo ensure that Eskom’s audited financlal statements will not again be quallfied.

Ad paragraphs 3.4 and 5 (of the 26 July letter)

As indicated, we are committed io address the issues that caused the qualification of our
financials and have embarked on an orderly investigalive process in that regard. We are
mindful of the requirements of applicable legisiation as well as the pending parliamentary
enquiry but are concemed thal the short timeline required.

Pursuant hereto, the Eskom board has now placed the current GCFO, Mr Anoj Singh, on
special leave panding an investigation into the events leading up to the qualification of the
Eskom financials and the control failures in refation to the contract management function
within Eskom as wel! as generally his role in certain events which took place at Eskom.

Head OHice

Megawait Park Maxwell Drive Sunninghill Sandion

PO Box 1051 Johannosburg 2000 SA

Tel +27 11 800 3645 Fax +27 11 BOD 5843 vrww.eskam.co.za

Eskom Holdings SDC L\d Reg No 2062/015527/30
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Ad paragraph 3.5

In respecl to this requirement, we assume that you are referring to current and former
directors. As you are aware, these individuals have dual relalionships with Eskom, firstly
as employes and secondly as director. The board would need to follow the processes and
procedures of the laws applicable.

We propose a formal engagement with you in order to share our planned process in
satisfaction of lhis requirement.

Walver and amendment

As we have consistently maintained, il is the ulmost priority for Eskom that this situation is
urgenily resolved so thal the event of default contained in clause 16.1.4 of the Term Loan
Facility Agreement is fully and unconditionally waived in respect of this audit period so that
it is clear to us that no event of default exists or Is continuing under the facility.

Based on our meeling of 27 July 2017, we understand that the DBSA is now In a position
to confirm that the condilions placed upon the waiver have been remedied to its
salisfaction for the purposes of the Term Loan Facility Agreement, and that as such, now
fully and unconditionally waives the breach of the Term Loan Facility.

In order to ensure that a qualification would not cause a default in the future, Eskom
proposes thal the Term Loan Facility Agresment be amended to move the specific event
of default provislon to a prepayment event with certain conditions attached, which we trust
you will find acceptable. Accordingly, we attach hereto a proposed letter which confirms
the walver for your consideration and sign off.

Kindly be aware until such time as the above has been finafised, we will not be able to
engage effectively with any of our lenders.

| look forward lo your favourable response.

Yours faithfuliy

hnny A. Dladla
TERIM GROUP CHIEF EXECUTIVE

Dale:ae . ‘07' M/7

Eskom Holdings SOC Lid Reg No 2002/015527/30
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Amendmeni and Waiver Ictter

(On DBSA's Headed Note Paper)

To: Eskain Holdings SOC Limited
Megawatt Park
I Maxwell Drive
Sunninghill
Sandfon

e

Date: 27 July 2017

Bear Sirs
Amendment and Waiver Letter

We refer to the term loan facility aprecment dated 4 November 2010 (the “Agreement”) and made
between Eskom Iloldings SOC Limitcd (formerly Eskom Holdings Limited) as borrower and
oursclves as lender and to our letters of 19 July 2017 and [26] July 2017 (the “Initial Wauiver
Letters').

Save as defined in this Letter, words and expressions defined in the Apreement shall have the same
meanings when used in this Letter,

In this Letter “Effcctive Date” mieans the date upon which we have received a copy of this Letter duly
countersigned by the Borrower.

1. We agree that with effect from the Cifective Date:

{a) any breach of the Clauses of the Agreement set out in Schedule 1 (Agrecment
Faivers) of this Letter shall be fully and unconditionally waived for all purposes and
hereby confinn that any conditions set out, referred Lo or implied in the Initial Waiver
Lelters in relalion thereto have been fully and unconditionally 1emedied 1o ow
satisfaction;

b) we have not and will not claim any amount from the Barrower under clause 12.1.1 in
relation 1o any loss or liability we have incurred or may incur as a result of (he
breaches referred to in (&) above; and

{c) the amendments (o the Agrecment set out in Schedule 2 (Agreement Aumendments) of [
this Letter shall be decred made, 5

in each case, on the terms and condilions (if any) stated.

2. Save as waived or amendcd by this Letter, the provisions of the Agreement shal] continue in
full force and effect and the Agrecment and this Letter shall be read and construed as one
instrument.

3 With effect from the Effective Date, references in the Apreement to “this Agreement™ shall,
unless the context otherwise requires, be construed as references to the Agreement as waived
or amended by this Letter.

4, This Letter may be executed in counterparts each of which, when taken together, shall
conslitute onc and the same agreement.

1ALZ20tY E22
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5. This {etter shail be goveroed by and construed in accordance with the laws of South Afvica.

Please sign, date and return the enclosed copy of this Letter to signify your acceplance and
acknowledgement of its terms nnd conditions

Yours faithfuily,

For and on behalf of

Development Bank of Southern Africa

Limited

as Lender under the Agreement SRR R S e T e s S

We acknowledge receipt of your Letter of 28 July 2017 of which this is a copy and hereby confirm
our acknowledgement and agreement lo the lerms and condilions stated in it.

Yours faithfully,

For and on behalf of
Eslcom Holdings SOC Limited

Date:

HMUEES 12,52 =
{rendac 76 _6 dne)
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Schedule 1

Agreement Waivers

The Lender fully and unconditionalty waives for all purposes any breach or potential breach of the
following clauses which have or may have been caused by (i) the circumstances giving rise to the
issuance of a qualified audit opinion on the Borrower's financial stalements for the ycar ended 31
March 2017, including but not limited to the provisions of the PFMA or (ii) SizweNtsalubaGobodo
repotling the Independent Regulatory Board for Audilors certain irregularities in respect of the sume:

L.

2
3.
4,
5

ELigrakel: 13 EuiIES

Clause 11.2.2 of the Agreement;

. Clause 11.2.10 of the Agreeinent;

Clouse 16.1.3 of he Agreement;
Clause 16.1.14 of the Agreement; and

. Any other Clauses of the Agreemenl that could or may be affected by the above.

L

famdac ¢ 176_Gdax)
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Schedule 2
Agreement Amnendments

The following amendments Lo the Agreement will be made with effect from the Iiffective Date:
e (Clause 16,1,14 shall be deleted in 1ts entirely.
o The following shall be inserled as a new Clause 9.2.8:
“Qualificd Accounts

9.2.8 If a qualified audit reporl is issued in 1espect of the Borrower's financial slatements
and/or the auditors of the Borrower notes that a reportable irrepularity has occurred in
respect of the Borrower's financial statements, the Lender may by notice lo the
Bormrower:

9.2.8.1 require the Borrower to attend a mecting lo discuss the circumstances giving
rise fo such a qualification or report and agree a remedial plan with the
Borrower (o resolve the same prior to the end of the then next Financial Year,
and

9.2.8.2 if the Parties fail to agree an appropriate remedial plan within three months of
the date the Lender first requires the Borrower lo altend such mecting or the
Borrower has not resolved the issues prior to the end of the then next
Financial Year, declare that the Facility Outstandings together with all Break
Costs and Unwinding Costs be duc and payable, whereupon the Borrower
shall repay the Facility Outstandings and Break Costs and Unwinding Costs
no later than 30 (thirly} days afier receipt of such notice from the Borrower."”

Ltk D TR N B __I
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® Eskom

The Honourable Ms Lyrna Brown (MP)
Minister of Public Entemrises

Infotech Building, Sulte 401

1080 Arcadia Street

Halfield

Preatoria

0001

Dear Minister

REMUNERATION: MR B MOLEFE

The appointment of Mr. B Molefe as Chief Executive of Eskom with effect from
1 October 2015 has reference.,

Please find set out hersin, a proposal on his remuneration for your consideration,

The table below reflects the September 2015 benchmarks conducted by Mercer, PE
Corporate Services and Deloitte Consulting for a Chief Executive of a large company.

Tervices.

Wy i) TP
PeiSgepoiy ECoponiely - | PEOoy it -
P | ) e 10 A

gisk

PR

B Mclefe RIS a0

The benchmarks refiect that the current remuneration, as paid by Transnel, of
Mr. Molefe is below the following statietical maasurements, that is:

« 10.8% below the median of Mercer

+ 5.4% below the median of PE Corporate Services and
37.9% below the average of Delofite Consulting. The Deloitte benchmark Is
based on listed JSE companies of simiiar size.

°

Hegowtt P  Drive Sunninghil Sandton
PO Box 108} )

2000
Tel +27 1] 600 2030 Fax +27 11 60D 5803 www.eskom.co.
Eskom Holdings 90C L1d Reg No 0201662700
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in keeping with his current remuneration paid by Transnet and taking the benchmarks
inta consideration, I submit for your approval the following annual recommended total

guarantaed remuneration package:

" BXECURVE . [ % POSTON- 5 TOTAL GUARANTEEG _ ;|
oL . B - 55 ’- g o R _:’m_'-"__"- . _ FAC:(AGE v s
B Moleie ‘ Chief Execulive R7 655 000.00

Ministers favorable consideration hereof would be appreciated. Should Minister
have any querias hereon, piease do not hesitate fo contact me,

Thanking you in anticipation,

Yours sincerely

Dr Bamne

CHAL .
Date: &L (u {n.
APPROVED

Ms Lynne Brown (MP)
MINISTER OF PUBLIC ENTERPRISES

Date:
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Dr, B ¥gubang

Chalrperson
Esitorn Holdings SOC Limjted
P.0, Box 1091

Megawatt Park
Johannesburg

2000

Tel: 011800 5808
Fax 011 B00 4938
- Baldwin

WHL&M@{@@M@

Dear Dr Ngubane
Re: Remuneration of Mr B Molefs: Chisef Exscutive of Eskom

the tolal guaranteag remuney.
the date of appointment.

Following my fetter to you,
appointment, subject 1 the period of empioyment being :
it 18 my view snd that of Cabinet that the parled of employment be stipulated gg
five (5) years, Subject to annug) performance reviews.

The specified tem of ihe employment contract must alsp 8pply to the Chisf
Financial Officer,



I' look forward

fo raceivin the
agraemeany) a5 e

quested in the g,

Yours Sincargly

4

-
ML Yy BROWN, mp
MINIST
DATE.' [/“Ia“fs’

dreft ¢

OF PugL|C ENTERPRIgES

mploymen
Bmantioned leter,

t contract end Parformancs
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The Hon Ms Lynna Brown (MP)
Minister of Public Enlerprises
Infotech Building, Sujis 401
1090 Arcadie Strast

Hatfield

Pretoria

0o

Dear Minister
RETIREMENT ARRANGEMENTS ~BRIAN MOLEFE

As requesled by tha minister, Eskom is currentiy drefting the Group Chie® Exacutive's 5 year
contract for the minister’s Input.

As part of the drafiing Process, howsver, an important principle regarding Mr Molefe's retirement
fund needs to be addressed and | request the minister's prior approval before we submit the drait

contract for further lnput.

it is a fact that the growth in retirement investments and pension funds stari off slow but increases
sxponentially towards the end of an empioyea's working ife. Mr. Molefe has served in numerous
high ranking South African organisations at executive Ievel, essantlally to stabalise and ensure the
future sustainabllity and performance of those organisations. Due to the nature of these
engagements and the short term contractual obligations in Mr Molefe's cass, he has not been able

to benefit from tha growth opportunity’'in a single pension fund.
To breach this gap, the following contraciual stipulations are propossd:

Regardiess of Mr Molefe age afler the 5 year termination date, he be aliowsd 1o -slire from

Eskom's saivice on the basis that he Is aged 63,
That the penalties preseribad by the Eskom Peanslon and Provident Fund (EPPF) for retirement

prior fo age 63, ba walved,

e g{tﬂgk Maxwell Brie Sunplghll Sendion
W e
PO Box 1091 Johannestaeg 2000 54
Tel 427 1100 2030 Fax £27 11 800 5803 vyww.eskorLcaza

Eskom Hoidings SOC Ltd Reg No 2002/046627/20
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RETIREMENT ARRANGEMENTS ~BRIAN MOLEFE {Continued}

+ That Eskom carries the cost of such Penalties (o be pald aver ta the EPPF),

*  In the evant that Mr Molefe’s contract is not exlanded beyond tha 5 year termination dats, he
will not be allowed to subscribe to any other SOG or government pensfan fund.

~ Should the contract be extended, however, it is Important to nete that the cost of any
subsequent penalties (actuarial value) will decrease proportionately.

trust thal this will recaive the ministsr's favorable approval,

Yaurs sincerely

W

Dr Balein Ngupane

CHAIRMAN —
Date: "2« ! ll >

SR ATE 8 t gyt
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*“"}i& Minister Brown declines Brian Molefe’s
'g: i) pension pay-out

23/0472017

Mruster Browin declines Brian Molef2's penson pay-out
23/C4 2017
The Minister of Public Enterprises, Ms Lynne Brown, has declined Eskom's proposal to pay its former

Group Chief Exzcutive, Mr Bnan Malefe, 3 R30-aulion pensian pay-out

1 have considered the Eskom Board's reasoning in formudating the progosed pension payout and

Cannet suppert it

°I feund the argument presertad by the Board on vihy the pension arrangement was contened
lacking in fegal rationaie, and it cannot be substamtiated as a performance reviard because Mr
Molefe has already been granted a perfermance bonus for has contributian to the turnaround of

Eskam.

“Nor s the proposed pension payout justifiable in kght of the current financial chatlengas faced not

only by State-Cwned Comparues {SOCs), but by the counlry as a whole.

"1 have in the past asked Eskom and the cther five SOCS in my partfofio to demenstrats financial

prudence and 3021l consdousnass when cansidering exacutive emoluments.

"Given that | was not a party to e contract of employmment concluded between the Eskom Board
and Mr Malefe, T have instructed the Board to urgently engage Mr Melefe and report back to me
with an appropriate pension propasal within seven days.

It is urforumate that such a sensitive and grivats matter was handlad so reciiozshy,

“Firaily, I have asked the Roard to invesbgate how L5 proposal oot inte the pusiiz doman prior to

my having had the opportunty ta conaider it,” Minister Brown saig

For enquiries contaa Cafin Crisavagen cn 0832 5775836,

hitp:/‘www.dpe.gov.za newsroom/Pages/Minister-Brown-declines-Brian-Molefe%E2%8... 30:01/2018

¥
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The Honsurable s Lynne Brcwn MP
Mimster of Pup'ic Enierprses

Privata hag X15
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Dear Mivister Brown
BRIAN MOLEFE — EARLY RETIREMENT

The a6ove maier bas reference

S

iis dec:sion to aprrove hir Molefe's application for aasdy retirement as supmitted in
2016 Th's decision is hased on your instructiors and oyr engagemants

Vife wore requested tc fonvard g palatab'e pens.on Progosal We have cansidared
th's is achievabis vithir the Eskotn Pension and Prawident Fund Rules. Unfortuna
nal poss.biz te secyre an atemative pa‘atabla Pension propasal, We also establ'sh

1043

' Following on our meetings as well as your instruclion, the Board of Directors hag rascinded
November

whether
teiy, s
ed that a

*43 payment has a'rrady been mada by Esker to the Pension Fung in terms of Eskorn

apjrraviryg Mr Malefors sarly retreman: apehzation

! However n order to achieve Yolr objachive we sought lzgal couasel ane the icliou ng

arfions wera Considered

d) Consensual Rescission of the Early Rotiremant

{ {A In this scenarip the EMpioyeo agrees that his appiication for early retirement be

\ rescinded, ths statys quo will theretors have to prevyal.

In this fegard, the emoloyee would (1) pay back any menies he received tg Eskom, (i}
as wall as to the EPPF pursuant lo his early retiroment; () pay hack 1n Eskom any
mon‘es he roceyed pursuant to the larmination of his emgloymert: (V) resume
eMoloynent as the CEO of Eskam; ang Vithe employea would reed to be reinstated

as a direclor o the Board of direclors

Hezad Offfee

Miyesat: P fzans e S g il Seewitor

FO 2ox 109; Jo*a b 2000 5a

TH 3 B 31 Fes +37 12 a0 seas L |

Ezkomn aldhaps s3C Lkl Ray Ng 200201551713

(27
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b) Non-Censensuval Rescission

fn th's scenano, shoud the evpluyes nog agrae that Lis approval for early retirament
he rescinded, kskem wi'l, m ordar to affect the Minister's instruction as set gyt in the
Media reeaso on Sunaay, 23 Aerl 201 7, be requireg 1o bring an appl.cation o ovosturn
its decis.on o° 21 Nov=mber 2018, as wel| as allempl to cverturn the EPPF's decision
whish vas rmade ourstant to ru'e 28(3; of tn= EPAF Rulzs ("Rules")

If Eskomt does not bring such an appiication, the Minister may institu*e an actior agansl
Eskom on the basis that its decision of 21 Novembar 2018, o accepl ths earty
relirerenl, was iratianal and ynroasonable. Also, tha EPPF gy | be joined as a party
1o the pruceegings.

¢} Resignation

Ir this scenariu, the Board would advise the employze that his application for early
rstiremest has been resanded. He can thereafter opt to resign from Eskom s emplay.
He wou'd ke entitled o his norral ratirement berefits in terms of *he Rules Eskom
may agree thai the empioyze Mmay ralain the monias paid to him which were not linked
to his =arly retirement as se: out in the first Faragraph of the letter dated 24 November
2015

d) Settlemont Payment

In this szeraria, the parties may agrae that the employee's approval of ear'y retwerent
IS resoinded Howsver, trey veould pay to him a setdement amoun! Thiss commarnly
krown as a ‘golden Fanashaka",

M theso cotions were considered at a spec’al Board meating and *Fo decis.on was made
to e~page Mr kin'ase heracn

N accordanze with Miristers nstrirctions  the Fartes altempted to fApg a mutualy
acceptabiz pansion proposal.

Alter a serios of Engagements the parties were tnabiz2 to reach such agreement

Tte Board therefore resolved to rescing i1y approval of Mr holefe's retirement applicaticn
and terderad resumnpticn of his dutiss as Group Civef Exacative Ofcer with =ffect from: i3
hay 2017

A reinstatement agieemenl was praposed and accecled estwoen the paites This
ag'eemsant is requirod for varisus adin.nistrativa Issues to ba roversad and a'so to be
prasenied lo the Eskgpy: Pension and Providan Fund for ensuring the exit of the early
rstilement profosal As thiy is simpiy a reinstalement of his Ginglayment, Counse! has
a:visod that rethar You nor Cabinet's formal approval is required for iy Molefe to resume
his dulies as an employee. However, given our refationship and in onjer to avoid any

T.isundarslanding your aoproval is novarineless fequesleqg.
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7. AS @ result o* W2 recigg

on of the board re
2018 will o= resto gl

solllicn the stafus qua arle 24 Novepzer

& Acngyof ihe lstter ard agraencont issued to Mr fg e’ I attached hrato

I a5 that B nister will find th s in ordp.

Yours sirceraly

Dr 85 Ngubans
CHAIRMAN

Dator (ﬁ&"’{(7

&C\/
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Mr Brian Molefe
ID 6612285778086
= I

*
>

Dear Brian

YOUR EARLY RETIREMENT

1 The above matter has reference.

2 With effect from 1 October 2015, you were appointed as Eskom Holdings SOC
Limited's ("Eskom") Group Chief Executive.

3 An employment agreement was signed by the parties on 7 March 2016 ("the
employment agreement”).

4  On 11 November 2016, you requested the Eskom Board to approve your
application for early retirement in terms of the Eskom Pension and Provident
Fund Rules ("Rules") read in conjunction with People and Govemance
Committee resolution dated 9 February 2016. You further indicated that your last
day of service would be 31 December 2016.

5  Eskom issued a letter accepfing your application for early retirement on
24 November 2016 ("the Retirement Agreement").

6 The Board of Eskom has resolved to rescind the Retirement Agreement.
Cansequently, the Board tenders resumption of your duties as Group Chief
Executive Officer by 15 May 2017, on the basis set out in the re-instatement
agreement signed between us.

Head Office

Megavall Paik Maswel Drive Sunninghill Sandton

PO Box 1081 Johannesburg 2000 SA

Tel 427 11 800 2030 Fax +27 11 B0O 5803 www.eskom co za

Eskom Holdings SOC Ltd Reg No 2002/015527/30

i
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7 ~~Should the terms of this proposai be acceptable to you, kindly sign a copy of this
letter.and retumn to the Company Secretary by close of business an the 12 May
2017.

Yours sincerely

g“\:’&%—ﬂ
Dr 8S Ngublne

CHAIRMAN

Date: ‘l(@f‘((']

! ACCEPT THE TERMS OF THIS LETTER READ TOGETHER WITH MY
EMPLOYMENT AGREEMENT SIGNED ON 7 MARCH 2016 AND THE
REINSTATEMENT AGE : IGNED ON 12 MAY 2017.

Mr BM Molefe
GROUP CHIEF EXECU

Date: /. Y. 2
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REINSTATEMENT AGREEMENT
between
ESKOM HOLDINGS SOC LIMITED
and

BRIAN MOLEFE

W& g



P

1

21

2.2

23

2.4

2.5

26

27

3.1

3.2

a3

1049

Page 2

PARTIES
The Parties lo this Agreement are —
ESKOM HOLDINGS SOC LIMITED: and
BRIAN MOLEFE.
The Parties agree as set out below,
INTERPRETATION
In this Agreement —
"Agreement” means this reinstatement agreament;

"Eskom" means Eskom SOC Holdings Limited, a juristic body created by virtue of
the Eskom Act, No. 40 of 1987, as amended from time to time, having its head
office at Megawatt Park, Maxwel| Drive, Sunninghill,

"Eskom Pension and Provident Fund” means a pension fund established by the
Pension Funds Act, 24 of 1956 which came into operation on 1 January 1950 and
was registered on 21 April 1958;

“Molefe" means Brian Molefe with identity number 6812285778086,
"Parties” means the parties to this Agreement;

"Principal Agreement" means the employment agreement signed between the
Parties on 7 March 2016 relating lo Molefe's appointment as Group Chief
Execulive of Eskom, a copy of which s annexed hereto marked annexure "A*; and

words and phrases defined in the Principal Agreement or in the annexures to the
Principal Agreement will bear the same meanings herein,

INTRODUCTION
The Parties entered inta the Principal Agreement:

On 11 November 2016, Malefe applied for early retirement. A copy of Molefe's
early retirement application is attached marked "B"

On 24 November 2016, Eskom issued a lelter accepling Molefe's early retirement.
A copy of the acceplance letter Is atlached marked "C" ("Retirement Agreement”).



34

35

10

10.1

10.2

1929

The Board has elected to rescind the decision to approve Molefg's application for

early retirement.
The Parties accordingly agree as sel out herein,
PRINCIPAL AGREEMENT

For the avoidance of doubt, the Principal Agreement shall continue an iis terms.
RESUMPTION OF DUTIES

Molefe shall resume his duties in terms of lhe Principle Agreement on 15 May
2017. Eskom shall take all administrative steps necessary to give effect lo this
Agreement.

REPAYMENT OF MONIES BY MOLEFE TO THE FUND

Molefe agrees lo pay to the Fund all amounts due to the Fund which were paid to
him pursuant to the Retirement Agreement by no later than 30 Novembar 2017,

PERIOD BETWEEN 1 JANUARY 2017 TO 15 MAY 2017

The period between 1 January 2017 and 15 May 2017 will be regarded as unpaid
leave.

WHOLE AGREEMENT

This Agreement conslitules the whale of the agreemen! belween the Parties
relaling lo the matters dealt with herein and, save to the extent olherwise provided
herein, no undertaking, representalion, term or condition relating to the subject
malter of this Agreement not incorporated herein shall be binding on the Parties.

COSsTS

Each Party will bear and pay its own legal costs and expenses of and incidental to
the negoliation, drafting, preparation and Implementation of this Agreement.

SIGNATURE

This Agreement Is signed by the Parlies on the dates and al he places indicated
below.

This Agreement may be executed in counlerparts, each of which shall be deemed
an original, and all of which together shall constitute one and the same Agreement
as al the dale of signature of the Party lasl signing one of the counterparts.

B

b=
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10.3 The persons signing this Agreement in a representative capacily warrant their
' authority to do so.

10.4 The Parties record that it is not required for this Agreement to be valid and
enforceable that a Party shall initial the pages of this Agreement and/or have its
signature of this Agreement verified by a witness.

SIGNED at Wﬁw on || May 2017.

For and on behalf of

ESKOM HOLDINGS SOC LIMITED

‘ﬁ“‘l“{ﬂ’*—%

Signatore ™
Dr BS Ngubane
Chairman

SIGNED atC/e Zﬂ ) on /7 May2o17.

Signature
Mr BM Molefe
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REPUBLIC OF SOUTH AFRICA

IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

CASE NO: 33051/2017

(1} REPORTABLE:NO
{2 OFINTEREST 10 OTHER JUDGES: No— H=r
(3)  REVISED,

— 157{//{'

In the matter between:

DEMOCRATIC ALLIANCE Applicant

and

THE MINISTER OF PUBLIC ENTERPRISE First Respondent
ESKOM HOLDINGS LIMITED Second Respondent
BRIAN MOLEFE Third Respondent

AN Case No: 34568/2017

——

In the matter between:




ECONOMIC FREEDOM FIGHTERS

and

ESKOM HOLDINGS LIMITED
MINISTER OF PUBLIC ENTERPRISE
BRIAN MOLEFE

NATIONAL UNION oF MINEWORKERS

AND

In the matter between:
SOLIDARITY TRADE UNION

and

BRIAN MOLEFE

MINISTER OF PUBLIC ENTERPRISES
ESKOM HOLDINGS soC LIMITED

1053

Applicant

First Respondent
Second Respondent
Third Respondent
Fourth Respondent

Case No: 34042/2017

Applicant

First Respondent
Second Respondent

Third Respondent

JUDGMENT

MATOJANE J

Introduction

[11  Before us are three separate but conso

lidated applications brought by the

Democratic Aliiance ("DA"), Solidarity Trade Union ("Solidarity”) and the Economic
Freedom Fighters (“EFF™). The applications have a comman feature, namely to

LN
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review and set aside the decision of the Minister of Public Enterprises to appoint and
for reinstate, the third respondent, Mr. Molefe to the position of Group Chief
Executive at Eskom after he had departed from Eskom on a purported early
retirement agreement.

[2] On 2 November 2018, the Public Protector released a report entitled "the
State of Capture” which was the culmination of the investigation by the Office of the
Public Protector into alleged improper and unethical conduct by the President and
other state functionaries. The report contains damaging allegations against Mr.
Molefe of abusing his position at Eskom to benefit the Gupta family in the improper
and possibly corrupt awarding of state contracts and benefits to the Gupta family's

businesses.

[3] On 11 November 2016, stung by the contents of the Report and its possible
implications to Eskom, Mr. Molefe, announced in a televised press conference that
he was leaving his employ at Eskom from 1 January 2017. He stated that he was
doing so voluntarily as that would be in the interests of good govermnance at Eskom to
do so. He expressed his confidence in being able to demonstrate, at an appropriate
time, that he had done nothing wrong.

[4] It transpired later that on the same day, Mr. Molefe submitted a request for
early retirement. The request was granted in the letter dated 24 November 206, and
under it, an early retirement agreement was concluded with Eskom effective on 1
December 2016. The agreement permitted Mr. Molefe to proceed on retirement from
age 50, with Eskom making up the shorifall regarding the ten-year service
requirement in terms of the rules of the Pension Fund.

[51 The Minister was never informed that Mr. Molefe had applied for early
retirement and that such an agreement had been concluded.

[6]  On 23 February 2017, Mr. Molefe joined the National Assembly as a member
of Parliament representing the African National Congress ("ANC"). Eskom duly
advertised the position of Group Chief Executive Officer.
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[71  In consequence of his purported early retirement, Mr. Molefe elected to
receive one-third of his retirement benefits as a lump sum payout. The Fund has
paid a total amount of R10 327 074.53 in pension benefits to Mr. Molefe.

[8]  On 16 April 2017, the Sunday Times reported that Mr. Molefe had received an
R30.1 million pension pay-outs. Following the media outcry and the intervention of
the Minister, the Eskom Board resoived to “rescind” the early retirement agreement
and entered into the Reinstatement Agresment with Mr. Molefe. The reinstatement
agreement purports to revive Mr. Molefe's terminated contract for him to resume his
duties at Eskom. The period he was a pariiamentarian was to be regarded as unpaid
leave, and Mr. Molefe was to repay to the Eskom Provident Fund ("EPPF™) all
amounts paid to him.

{81  Mr. Molefe retumned to his employment duties on 15 May 2016. The Minister
addressed a letter to the Eskom Board directing the Board to rescind its decision to
reinstate Mr. Molefe on the basis that “the appropriate process was not foliowed in
the appointment of Mr. Molefe.” Eskom subsequently informed Mr, Molefe on 2 June
2017 that the Reinstatement Agreement was rescinded.

[10] ©On 4 June 2017, Mr. Molefe launched a parallel application in the Labour
Court contending that he was summarily and unlawfully dismissed by Eskom on 2
June 2017. Mr. Molefe did not cite the DA in its application in the Labour Court. The
DA was granted leave to intervene in the matter with costs, and the application has
been stayed pending the outcome of this application.

[11] The Eskom Pension and Provident Fund ("EPPF") has launched a counter
application fo reverse its acceptance of Mr. Molefe's retirement should Mr. Molefe's
early retirement agreement be set aside.

The relief sought

[12]  The DA seeks an order in the foliowing terms:

111 Reviewing and setting aside the decision made by the Minister to appoint and
reinstate Mr. Molefe to the position of Group Chief Executive at Eskom;

11.2  Declaring that any payment or sum of money received by Mr. Molefe under any
purported pension agreement betwesn him and Eskom to be invalid and ordering Mr.
Molefe to repay such amounts within ten days of this arder.
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[13] Solidarity asks for an order declaring as unconstitutiona! and invalid and
setting aside the following decisions which it §ays were made by the board and the
Minister

3.7 the decision taken “around" 9 February 2016 to approve a “pension carve oul” for Mr.

3.2 the decision taken in November 2016 to accept Mr. Molefe's “early retirement”
proposal, and any and ali steps were taken under it.

3.3 the decision was taken “in or about May 2017 to “reinstate” Mr. Molefe to his position
as Group Chief Executive of Eskom.”

[14] Solidarity also seeks an order direcling the Director of Prosecutions to
investigate Mr. Molefe's and the Eskom Board's actions in respect of the above-
impugned decisions. The DPP has opposed this relief and Solidarity has abandoned
it.

[15] The EFF seeks, amongst others the order:

131 declaring that the decision of the Board to re-appoint Mr. Molefe *as Chief Executive
Officer” is Irmational, unlawful, unconstitutional and invalid,

132  Declaring that members of the Eskom Board have acted in breach of their fiduciary
duties owed to Eskomn

13.3  Directing the Minister to *forthwith® take appropriate steps to remove members of the
Board

[16] The Minister and Eskom do not oppose the relief sought by the DA or
Solidarity as she avers that she took none of the decisions referred to above, she,
however, opposes the relief by EFF that this court should direct her to remove
members of the Board. Eskom abides by the Court's decision and the EFF has now
abandoned the relief it sought.

[17] Mr. Molefe's case is that he never resigned but instead applied for early
retirement. The early retirement agreement was the only reason for his departure
from Eskom. He states that there was a common misunderstanding between him
and Eskom about his early retirement and pension payments which rendered that

% =
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retirement agreement void, with the result that the status quo being, his employment
as Group Chief Executive Officer- was restored by operation of the law,
Consequently, he argues, the Minister neither made nor was she required to make
any decision as to his appointment and reinstatement and no Question of a review

arises.
The factual background

(18] ©On 11 November 201 5, Mr. Molefe signed an open-ended contract of
employment with Eskom accepting his appointment as Group Chief Executive Officer
with effect from 1 October 2015. He subsequently received notification from the
Minister through Dr. Ngubane that his conditions of employment would be aitered
from an open-ended contract to a fixed term contract,

[18] Mr. Molefe says that one of the concerns he had when he left Transnet (his
previous employer) was that he would have to start afresh with a new pension
scheme. He was 48 vears old at the time. He says that he did not remain in any
position for a lengthy period and was not in a position to accumulate pension
benefits over time. He was concemed that at the age of 54 when his employment
contract at Eskom was set to terminate, he would be a considerably less attractive
candidate for employment,

[20] Mr. Molefe raised his cancerns with Dr. Ngubane, the chairman of the Board
of Eskom and the chair of People and Govemnance Committee of the Board. Eskom
with the involvement of Mr. Molefe formed a plan to afford him early retirement
benefits at age 50.

[21] On 15 November 2016 Mr. Minnaar, the Executive Support Manager for
Eskom, wrote to the EPPF requesting calculations as to the cost to Eskom to make
up for the minimum of 10 years required in terms of the rules of the Pension Fund if
Mr. Molefe retires at 54 (i.e., at the end of five-year term) with Eskom waiving
penaities. The EPPF advised that Eskom will have to buy service to make up the
minimurmn ten years,

[22] On 25 November 2015, two weeks after Mr. Malefe had signed his
appointment letter, Dr. Ngubane addressed a letter to the Minister. He proposed

X
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that Mr. Molefe's pension benefits be calculated to age 63 with penalties waived, to
compensate for the fact that Mr. Molefe had been ‘previously empioyed on some
short contracts and have not been in the position fo accumulate pension benefits
over time,” the letter stated:

“due fo the nature of this engagement in the short term contractual obligations in Mr. Molefa's
case, he has nof been able ig benefit from the growth opportunily in a single pension fund,

{o bridge this gap, the following contraciual stipulations are proposed:

* regardless of Mr. Molofe's age after the five-year termination dats, he will be allowed
fo retire from Eskom’s service on the basis that he is aged 63.

*» That the penallies prescribed by the Eskom Pension and Provident fund ("EPPF’) for
retirement before 8ge 63, be waived

* Thal Eskom carries the cost of such penaities (to be paid over to the EFPFF)

* if Mr. Molefa's contract Is not extended beyond the five-year lermination date, he wifl
not be allowed to subscribe to any other SOC or government pension fund,

[23] Although the Minister's assistant, Ms. K Davids and Mr. K Mhiongo from the
Registry of the Ministry of Public Enterprises acknowledged receipt of Dr. Ngubane's
letter and undertook to bring the letter to the Minister's attention, the Minister is
adamant that the letter never came to her attention, and she was accordingly not
aware of the proposal that Mr. Molefe should be permitted to retire on the basis of an
age of 63.

[24] Dr. Ngubane's letter of the 25 November 2015 s significant for what it does
not mention. Mr. Molefe was previously employed in senior positions at National
Treasury for approximately seven years. He was then employed as the CEQ of the
Public Investment Comporation (S0OC) Ltd for approximately seven years. He worked
for Transnet for approximately four years before he joined Eskom. Mr. Molefe
received significant pension benefits at his previous positions.

[25] In his last year at Transnet in the financial year ended 31 March 2018, Mr.
Molefe received a salary of R6 115 000.00, together with “Post-retirement benefit
fund contributions” of R561 000. in the same year, Mr. Molefe received a long-term
incentive payment of R& 835 000.00 and short-term incentive payments of
R1 551 000.00.
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[26] In terms of his Executive Employment Contract with Eskom, Mr Molefe
received a total annual guaranteed remuneration package of R7 656 000.00. It is
thus untrue that Mr, Molefe has not been in a position to accumulate pension
benefits over time.

[27]  On 9 February 2016, some four months after his appointment as Group Chief
Executive Officer, Mr. Molefe attended a meeting of the committee of the Board of
Eskom, (‘the People and Govemance Committee.”). Mr. Molefe was not a member
of this commitiee and did not recuse himself from its deliberations. He says that he
attended the meeting as an invitee, he, however, failed to disclose his interest in the
subject matter of the resolution.

[28] The Committee passed a resolution that in cases were Executive Directors
decided to take early retirement and there was a shortfall regarding the EPPF ten
years of service rule, Eskom would bridge the gap to make up for the ten years,
waive the penaities applicable to early retirement and Eskom would refund the
pension fund the actual costs for additional service added plus penalties applicable
to early retirement,

[29] In terms of the resolution Mr. Molefe and other executives who were to be
appointed on five-year fixed-term contracts would be able to qualify for the early
retirement benefits contrary to the rules of the Pension Fund. The resolution is
consistent with Dr. Ngubane's proposal in the letter to the Minister of the 25
November 2015. The Minister was not a party to that resolution and was not aware
of its adoption. The resoiution was never made public. The Minister only came to
know of the resolution a year later when Eskom filed its answering affidavit on 22
May 2017.

[30] On 7 March 2016 Mr. Molefe concluded a five-year fixed-term contract with
Eskom which replaced his original contract of employment. The contract was to run
from 1 October 2015 until its termination on 30 September 2020.

[31]) Clause 3.1 of the second contract deals with the period of employment and
provides that:
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The Execulive's employment with the Company is based on a fixed term contract that expires
on 30 September 2020 ("the Termination Date”). The employment shal! continue until this
date subject to either Party being entitied to terminata the employment relationship by giving
the other not less than & (six) months wrote the notice, The Company may eiect to pay the
executive instead of notice.

[32] Clause 10 is headed PENSION AND PROVIDENT FUND and provides

The Executive shall continue as a member of the Eskom Pension and Provident Fund or any
other fund established or participated in by the Company from time to time, subject to the
rules thereof. (own underlining)

[33] Clause 1.2.15 defines "Termination Date"as “the date upon which the
Executive's employment by the Company ceases or is terminated for any reason
whatsoever."

[34] Clause 21 deals with resignation. It states:

‘On the termination date, the Executive will ipso facto be deemed to have resigned as a
director of the Company and any other Group Company of which he is a director at that date.”

[35} Clause 19.4 is the whole agreement clause and reads:

*This agreement constitutes the whole agreement between the Parties and no warranties or
representations whether express or Implied have been given or made by the Company to the
Executive "

[36] Mr. Molefe argues that his new contract of employment for a fixed, five-year
period did not alter his entittement to membership of the EPPF. He relies upon his
original contract of employment which permitted his membership of the Fund which
membership he submits was not altered by the new contract of employment.

[37] A whole agreement clause, like any other clause in the agreement must be
interpreted by the intentions of the parties as reflected in words used in the:ir ordinary
and grammatical rﬁeaning having regard to surrounding circumstances known to the
parties at the time of formation of the contract in order to determine what the parties
intended. The pumpose of the whole agreement clause is that the obligations of the
parties will be determined by the written terms of the contract and not by terms of a
prior contract that have not been acknowledged in the new contract which may be

contradictory and irreconcilable. A  “whole agreementclause”and a “no
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representation clause" mean what they say. Mr. Molefe cannot rely on his original
contract of employment because it is not legally relevant to the subseguent contract
he concluded. See De Villiers v McKay NO.

[38] The aiteration of Mr. Molefe's term of employment to five years meant that he
was now a Temporary Employes® and not an Eligible Employes® as defined.
Although he was under pensionable age, he was a temporary employee as defined
and was disqualified from being a member of the Eskom Pension Fund.

[38] The decision by Eskom io waive penalties and buy Mr. Molefe an extra 13
years of service totaling R30.1-million after only 15 months service at the age of 50
stretches incredulity and is unlawful for want of compliance with the rule of the
EPPF. What is most disturbing is the total lack of dignity and shame by people in
leadership positions who abuse public funds with naked greed for their own benefit
without a moments consideration of the circumtances of fellow citizens who five in
absolute squalor throughout the country with no basic services.

The early retirement agreement

[40] In terms of section 3(1) of the Eskom Conversion Act!, Eskom is deemed fo
be a public company incorporated in terms of the Companies Act, 1973. Section 6 of
the Act provides that the Registrar of Companies must, on the date of conversion
register the Memorandum and articles of association of Eskom in terms of section
63(1) of the Companies Act, and provides that the Memorandum and Articles must
be “as determined by the Minister.”

12008 (4) SA 161 5CA
2, emporary Employee” is a person whao is appointed for a specific purpose and whose employment will end
when that purpose has been accomplished, or who Is appointed for a specific period and whose employment
will end at the end of that period.

“Eligible employee” means an employee who:

{i} At the date of becoming a member, Is under a pensionable age

{ii) s not a Temporary Employee or an employee on the Londen Office of Staff of an Employer.

4 Act 13 of 2001,




()
&

1062

11

[41] The second Memorandum of Incorporation that was passed and adopted by
Eskom on 1 July 2016 ("The 2016 MOI). applies in respect of the decision by Eskom
to approve Mr. Molefe's early retirement on 24 November 2016 and to conclude the
“early retirement agreement.” The MOI locate the power to appoint and remove the
Group Chief Executive Officer on the government (represented by the Minister) to
the exclusion of the Board.

[42] Section 63(2) of the PFMA provides that:

“The executive authority respansible for a public entity under the ownership control of the national or a
provincial executive must exercise that executive's ownership control powers to ensure that that
public entity complies with this Act and the financial policies of that executive."

[43] Clause 3.6 of the 2016 MOI provides that;
"36  The Company [Eskom] shall not

3.6.1  appoint to or remove a Director from the Board; or

3.6.2 appoint or remove the Chairperson of the Board, Group Chief Executive or Group
Chief Financial Officer other than as provided for in terms of this MaoL"

[44] Clause 14.3 deals with the process of appointment and removal of the Group
Chief Executive and states:

14.3.1 The Shareholder shall, on behalf of the Company, have the exclusive power, in
exercising its Ownership Control under the provisions of sec 83 (2) of the PFMA, o

appoint and remove the CE as an employee of the Company by the Guidelines (own
underling)

14.3.3 The Shareholder's act of appointment of the Group Chief Executive binds the
Company to the exclusion of the Board.

14.3.4 The Minister shail be noted as a party to any contract of employment between the
Company and the Group Chief Executive.

14.3.5 The Group Chlef Executive shall report to the Board and shall only become an
Executive Director of the Company is appointed to the Board by the Shareholder in
terms of clause 14. 1. 1 of this MO,
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14.3.6 The Shareholder shall, on behalf of the Company have the exclusive power to
femove the Group Chief Executive as an employee of the Company which removal
would constitute a dismissal as envisaged in terms of Seclion 1 86(1)(a) of the Labour
Relations Act 66 of 1985 (“"LRA"). Consequently, the provisions of the LRA apply to
any such removal."

[45] The decision by Eskom to approve Mr. Molefe's early retirement and to
canclude the early retirement contract is uitra vires and void for non-compliance with
the 2016 MO,

[46] Despite the knowledge that Mr. Molefe was a temporary employee on a five-
year fixed term executive employment contract, thus not eligible to be a member of
the Pension Fund and that he was not being retrenched, Eskom provided the Fund
with information that Mr. Molefe was appointed as permanent employee and
requested the Fund to grant Mr. Molefe extra service in accordance with the
provisions of Rule 21.4° of the EPPF rules. The associated costs amounted to R30,1
million. Eskom paid this amount to the Fund.

[47] Among the documents submitted by Eskom to the Fund included a letter from
Dr. Ngubane dated 24 November 2016 addressed to Mr. Molefe stating that Mr.
Molefe's early retirement had been approved “in terms of Rule 28 and Rule 21.4 and
that penaities will be waived and potential service to age 63 has been granted io Mr.
Molefe”. Attached to the affidavit was also a certain annexure “SA1" reflecting code
“PPX" which it is comman cause indicates permanent executive employment in the
F-band.

{48] The Eskom Pension and Provident Fund is a defined benefit pénsion fund that
is registered as a self-administered pension fund in terms of the Pension Funds
Act® 24 and approved as a pension fund in ferms of the Income Tax Act 58 of
1962. Section 13 of the Pension Fund Act is headed “Binding force of rules” and
states:

5 “An EMPLOYER may make special payment to the FUND in arder to add ta the PENSIONABLE SEVICE of a
MEMBER in his employ such period of past SERVICE as the BOARD, after consulting the ACTUARY,
determine.”

€24 of 1956

ol
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“Subject to the provisions of this Act, the rules of a registered fund shall be binding on the fund and
the members, shareholders, and officers thereof, and on any person who claims under the rules or
whose claim Is darived from a person so claiming.”

[49] Rule 287 deals with refrenchment. not early retirement. It applies in

circumstances where the member is below the age of 65 years and is refired from
service of the employer for operational reasons, namely a reduction in or
rearganization of staff, the abolition of his office or post, to facilitate improvements in
efficiency or organization or retrenchment generally.

[50] Rule 28(3)® which applies only if a member has satisfied the requirements of
Rule 28(1) require consultation between an employer and the Board of EPPF before
the EPPF can be satisfied that the employee in question is entitled to retirement as
contemplated in Rule 28(1). The EFFP never consuited with Eskom before it
exercised its discretion as contemplated in Rule 28(3).

[51] Rule 24° deals with early retirement and sets out the circumstances under
which employees ars entitled to early retirement benefits. To qualify for such benefits
an employee had to, amongst others, have been in the employ of Eskom for at least
ten years and must have reached an age of 55 years.

(52] Mr. Molefe does not fall within the category of section 28(1) as he was not
“retrenched,” nor had he completed not less than ten years' pensionable service.
Rules 23 and 24 could not be applied as Mr. Molefe had not reached the age of 55
years. He was 50 and not a permanent employeea.

’“{1) Subject to the provisions of subsections {2), (3) and (4} I a Member who has not attalned the
pensionable age is retired from the service owing to a reduction in or reorganization of staff, or to the
abofition of his office or post, or In order to facllitate Improvements in efficiency or organization or to
retrenchment generally, he shall be paid a benefit equal to three times his contributions plus ten per cent of
his final average emoluments for each year of pensionable service before January 1950.,

* "if a member who had attained the age of 50 years... and has not less than ten years' pensionable service, he
may instead be granted at the discretion of the Board after consulting the employer, as from the date of his
leaving the service of his employer, a pension in respect of his pensionable service calculated in terms of rule
22, without reduction in terms of rule 24'."

Pmg Notwithstanding the provistons of rula 23, a MEMBER may retire from the service after attaining the age
of 55 years in which case he shall be entitled, as from the date of his retirement, to a PENSION in raspect of his
PENSIONABLE SERVICE to the date of retirement calculated in terms of rule 22 reduced by a factor equal to
thirteen-fortieths of one per cent for each month by which the period from the date of his retirement to the
date on which he would have-attained the PENSIONABLE AGE exceeds twenty-four months”,
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[53] The Fund avers that it relied on the reiationship of trust it had with Eskom and
was satisfied on the basis of formal information provided by Eskom that Mr. Molefe
had retired from service for reasons listed in Rule 28 and that the entry conditions
contained in Rule 28(1) had been met and effected payment accordingly. This
explanation extends incredulity.

{541 The Fund failed fo independently assess whether Mr. Molefe's application for
early retirement fell within Rule 28. Clause 1(2)(b) of the Constitution of the Fund
stipuiates that its operations shall have as its main objectives, among others, sound
governance and faultless administration. The Fund has failed to comply with the
Pension Fund Act or with the Rules of the EPPF.

(55] It has subsequently become common cause between the parties that the early
retirement agreement which purported to permit Mr. Molefe to retire from Eskom on
full pension benefits after only 15 months service at the age of 50 was unlawful in
that it breached the Rules of the Eskom Pension Fund.

[56] There is a strong inference fo be drawn from the above factors that the
early retirement agreement was deliberate scheme devised by Eskom with the
involvement of Mr, Molefe to afford him pension benefits he was not entitled to. The
scheme permmitted Mr. Molefe to proceed to early retirement at age 50 by buying him
extra pensionable service. The scheme was starled soon after Mr. Molefe's
permanent employment and was deployed after he had publicly stated that he was
voluntarily leaving Eskom's employ.

Whether Mr. Molefe resigned

[67] Mr. Molefe states that he was under a mistaken impression, common to him
and Eskom regarding the age at which he could take early refirement in terms of
Rule 24 of the EPPF, He says that he relied on the EPPF Guide to Benefits which
refers fo early retirement (not retrenchment or retirement from service) being
possible from the age of 50. He submits that his original contract of employment did
not come to an end because when it was discovered that the Retirement Agreement
was unlawful, the stafus quo, being his employment as Group Chief Executive - was
restored by operation of the Jaw.
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{58] On his version, the mistake relates to his entitiement to early retirement, not
his resignation which became effective on 31 December 2016. An application for
early retirement is a resignation. An employee cannot retire and resign. Mr. Molefe's
decision to leave was not conditional in any way and had nothing to do with the early
retirement agreement; the agreement had not vet been concluded when he
announced that he would leave Eskom and he had no reason 1o believe that the
Board would accept his application for early retirement. If the application was
refused, he would not have been entitled to retum to Eskom as the employment
relationship had terminated.

[59] In terms of clause 21 of the employment contract, Mr. Molefe is deemed to
have resigned as a director of Eskom on the termination date.

[60] Mr. Molefe could not lawfully be appointed a member of Parliament if he was
in the service of the state in terms of section 47(1)(a)'"° of the Constitution,
accordingly, the alleged commaon mistake, if any, could not have impacted on his
decision to resign. His reasons for Isaving Eskom is indicated in his statement of 11
November 2016, namely

“I have, In the interest of good corporate govemnance, decided to ieave my employ Eskom
from 1 January 2017. | do so voluntarily.

1 will take time off o reflect before | decide on my next career move.

1 go now becausa it is in the interest of Eskom and the public it serves that | do so (emphasis
added)

[61] He, comectly in our view, wanted to avert the harm that will be done to Eskom
if he remained in office while these allegations remain unresolved. He stated that he

19 47. Every citizen who is qualifed to vote for the National Assembly is efigible to be a member of the
Assembly, except—

1. (a} anyone who Is appointed by, or is in the service of, the state and receives rermuneration for that
appointment or service, other than ...
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left Eskom for purposes of clearing his name on the assumption that he would be
abie to do so within a reasonable time. Mr. Molefe noted that the procass of

establishing a Commission of Inquiry might take time and that:

“In the meantime, ham is done - fo the institution; it has been my honor to lead the most
difficuilt times, to Its reputation and my own. | say nothing of the harm, too, o others close to
me.”

[62) Mr. Molefe's resignation was accepted by the Minister, who is the only
representative shareholder of Eskom, she indicated in her statement on the same
day that she respected Mr. Molefe's decision to resign. Mr. Molefe never corrected
L the Minister on her understanding that he had resigned. He never informed her that
R J he was leaving his employ as a result of an early retirement agreement he concluded
with Eskom. The alleged common mistake was in any event between Mr. Molefe and
Eskom and not with the Minister who is the representative of the employer.

[63] On the same day, Eskom issued a Media Statement headed "Eskom GCE
Brian Molefe voluntarily steps down.” Eskom announced its “great sense of loss and
regret” that Mr. Molefe had decided to “step down in the interest of good corporate
governance... To clear his name following the release of former Public Protector
Thuli Madonsela's report on her ‘observations' about the so-called state capture.”

[64] Eskom also accepted that Mr. Molefe had resigned. It submitted to the

CGompanies and Intellectual Property Commission ("CIPC") the minutes of the Board

(/:\ meeting dated 29 November 2016 recording that the Board had resolved to accept
' Mr. Molefe's resignation.

.

(65] in our view, Mr. Molefe terminated his employment relationship with Eskom
either by retirement or resignation. The contention that Mr. Molefe's original contract
of empioyment did not come to an end is a contrived and is manifestly false.

Whether the purported Reinstatement Agreement was lawful.

(66] Mr. Molefe contends that his return to Eskom did not involve the decision by
the Minister, but a restoration of the status quo as a matier of law as a consequence
of a common mistake. This he argues did not constitute an appointment as
contemplated in clause 14.3.1 of the Memorandum of Incorporation.
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[67] The early Retirement Agreement and the Reinstatement Agreesment are
employment contracts subject fo the provisions of the 2016 MOI. It is the government
represented by the Minister that has the power to appoint the Group Chief Executive
Officer to the exclusion of the Board. The Minister was not noted as a party to the
Agreements as required in terms of clause 14.3.4 of the 2016 MOI. Eskom did not
obtain the Minister's consent or approval before concluding the Reinstatement
Agreement. The Reinstatement Agreement is accordingly ulfra vires and unlawful.

[68] It is trite that the exercise of public power is only legitimate where it is lawful
and where a rational relationship exists between the exercise of the power and the
purpose for which the powerwas given. InPharmaceutical Manufacturers
Association of SA & another: in Re Ex Parte President of the Republic of South
Africa & others'" Chaskalson CJ said the following:

‘It is a requirement of the law that the exercise of public power by the executive and other
functionaries should not be arbitrary. Decislons must be rationally related to the purpose for which
power was given, otherwise they are in effect arbitrary and inconsistent with this requirement, It
follows that in arder to pass constitutional scrutiny the exercise of public power by the executive and
other functionaries must, af least, comply with this requirement If it does not, it falls short of the
standards demanded by our Constitution for such action.”

[69]) In Affordable Medicines Trust v Minister of Heaith'?Ngcobo J held:

“The exercise of public power must therafore comply with the Constitution, which is the supreme law,
and the doctrine of legality, which is part of that law. The doctrine of legality, which Is an incident of
the rule of law, is one of the constitutional controls through which the exercise of public power is
regulated by the Constitution.”

[70] The Minister stated that the R30.1 million pension payment proposal had no
legal rationale and was uniawful. She requested Eskom to fenegotiate a package
with Mr. Molefe which would be less expensive and which would also ameliorate Mr.
Molefe's financial prejudice. Eskom subsequently presented the Minister with four

options.

' [2000) ZACC 1; 2000 (2) SA 674 (CC) para 85

* 2006 (3) SA 247 (CC); 2005 {6} BCLR 528 (CC) at para 49
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[71] The Board indicated that its preferred option was consensual rescission which
would, according to the Board, mean that there would be a restoration of the status
quo ante. Eskom ignored the allegations against Mr. Molefe contained in the Public
Protector’s report because it regarded them as irrelevant to whether or not he should
be reinstated as Group Chief Executive officer because they were “not findings” and
the Public Protector did not take any remedial action against Mr. Molefe.

[72] The Minister accepted rescission of the early retirement agreement and the
restaration of the status quo ante, as it was a better “value proposition for the South
African fiscus." She stated that Mr. Molefe was reinstated “in exchange" for
repayment of the monies that he had received under the early retirement agreement.
There is no rational reason to reinstate Mr. Molefe in exchange for the return of an

unlawfully received benefit.

[73] Having concluded that there was no legal rationale for the pension
arrangement and that it was unjustifiable, it was irrational for the Minister to approve
the reinstatement of Mr. Molefe as a better value proposition to an unlawful pension
proposal. The correct approach would have been to refuse the pension payout
proposal out of hand. There was no obligation on the Minister to incur the burden of
an unlawful obligation on behalf of Eskom.

[74] One of the four options provided to the Minister by the Board was to review
the Reinstatement Agreement in court proceedings. As an organ of state Eskom is
obliged by the Constitution to approach a court to have its unconstitutional act or
decision declared invalid and set aside. The Constitutional Court in State
Information Technology Agency SOC Limited v Gijima Holdings (Pty) Limited"
held that PAJA does not apply to an organ of state seeking to review its own
decision. An organ of state must instead do so under the principle of legality as
[Section 33 of the Constitution creates the right to just administrative action to be
enjoyed by private persons only as the State is the bearer of obligaticns under that

¥ (CCT254/16) [2017] ZACC 40 (14 November 2017)

¥
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section and cannot be a beneficiary of the rights under Section 33 (being rights to
administrative action that is lawful, reasonable and procedurally fair.

[75] The Reinstatement Agreement is irrational because the Minister was deceived
about the nature of the decision that was being taken and its legal and factual
background. The Minister says “/ was under the impression that this was a case of
unilateral resignation and nothing more.” The Minister was not aware that the early
retirement agreement had been concluded, she knew nothing about Mr. Molefe's
R30 million pension payout and Dr. Ngubane had already signed the Reinstaternent
Agreement when he sent it to the Minister.

[76] Mr. Molefe accepted that the allegations against him were so serious that they
warranted his resignation in the interest of Eskomn and good corporate governance.
The allegations are directly relevant to the rationality and legality of his reinstatement
as Group Chief Executive officer. Eskom acted irrationally in falling to consider how
his reinstatement could now be in the interest of Eskom and good. governance after
Mr. Molefe acknowledged that the serious allegations were a reason for his

resignation.

[77] Eskom says that it would have been inappropriate to have acted against Mr.
Molefe on the basis of the untested allegations contained in the Public Protectors
report. At the time of announcing his resignation, Mr Molefe, Eskom and the Minister
correctly in our view, conveyed an acceptance that the allegations against Mr.
Molefe were so serious as to warrant his immediate resignation so that he could
have an opportunity to clear his name, and that his immediate resighation was in the
interest of Eskom and good corporate governance.

[78] it was not possible for Eskom to take a rational decision about whether 1o
reinstate Mr., Molefe without at least investigating the veracity of the allegations as it
has control over all the relevant evidence and the allegations are plainly material to
Mr. Molefe's suitability for the position of Group Chief Executive Officer of Eskom,

[79] Mr. Molefe contends that the Public Protector's report contains observations,
not binding findings. He argues that the observations, framed by the Public Protector
as inteirogatories, were intended to be determined by the Judicial Commission of
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Enquiry and he was not given an opportunity to respond to the Public Protecior's
observations before the report was published.

[80] The allegations against Mr. Molefe contained in the Public Protectors are so
serious that they were the reason for his resignation. The allegations are highly
relevant to Mr. Molefe's suitability to be reinstatement as GCEO. They are a dead
weight that he must carry until he is cleared. In the absence of new facts that arose
in the interim to lift the dead weight that motivated the need for Mr. Molefe to resign
in the first place, the allegations in the Public Protector's report cannot just be
ignored by the Minister or Eskom. The Minister and Eskom acted irrationally in
ignoring the damning allegations in the Public Protector's report.

[81) We find that the reinstatement of Mr. Molefe as Group Chief Executive Officer
at Eskom is at variance with the principle of legality and is invalid and falls to be set

aside,

[82] We also find that Mr.Molefe was never entitled to receive any pension benefits
from from Eskom Pension Fund and any payments made in lieu of such benefits
were patently unlawful.

[82] in the result, the following order is made

a. the decision taken by the Board of Eskom in November 2016 to accept Mr.
Molefe's “early retirement” proposal is reviewed and set aside.

b. The decision made by the Minister to appoint and reinstate Mr. Molefe to the
position of Group Chief Executive at Eskom is reviewed and set aside.

c. Itis declared that any payment or sum of money received by Mr. Molefe under
any purported pension agreement between him and Eskom is invalid and Mr.
Molefe is ordered to repay such amounts within ten days of this order.

d. Mr. Molefe is ordered to pay the costs including the costs of two counsel
where employed.




.""'\i\_
|
#

| agree:

| agree:

{

Senczdl

K E MATOJANE
JUDGE OF THE HIGH COURT
GAUTENG DIVISION, PRETORIA

-
-

K

"4 \ o
H J FABRICIUS
JUDGE OF THE HIGH COURT

GAUTENG DIVISION, PRETORIA

| e

S S MPHAHLELE
JUDGE OF THE HIGH COURT

1072




P

1073

22

GAUTENG DIVISION, PRETORIA

HEARD ON 29 AND 30 NOVEMBER 2017

JUDGMENT DATE
FOR THE DEMOCRATIC ALLIANCE P KENNEDY SC

with N FERREIRA, K HARDING
AND L ZIKALALA

INSTRUCTED BY
FOR THE SOLIDARITY TRADE UNION

INSTRUCTED BY




AT
1

DL49,

1074

® Eskom

ESKOM HOLDINGS SOC LTD

BOARD PEOPLE & GOVERNANCE COMMITTEE: IN-COMMITTEE Unique Identifier

221-209
Document Type CCGTE
Revision 0
Effective Date July 2015
Office of the Company Secretary

MINUTES OF THE BOARD PEOPLE & GOVERNANCE IN-COMMITTEE MEETING 07/2015-16
HELD ON TUESDAY 9 FEBRUARY 2016 IN THE HUVO NKULU BOARD ROOM, EXECUTIVE
FLOOR, MEGAWATT PARK

STRICTLY CONFIDENTIAL

PRESENT
MEMBERS

Ms V Klein Chairperson
Ms N Carrim Member
Mr B Molefe Group Chief Executive ("GCE")
Dr B S Ngubane Member
Mr Z Khoza Member

Ms C Mabude Member
OFFICIALS
Mr A Minnaar Executive Support Manager
Ms S Daniels Company Secretary
APOLOGIES
Mr L Giovanni Member

1.  OPENING AND WELCOME
The Chairperson opened the meeting and welcomed all those present.
2, APOLOGIES
Apologies as above were noted.
3. QUORUM,
A quorum being present, the Chairperson declared the meeting duly constituted.
4. DECLARATION OF INTERESTS

There were no declarations pertaining to items on the agenda and a declarations of interest
register was circulated for signature.

2016-02-09 P&G Committee: In-Commitiee Meeling :
Strictly Confidential Page 10f 6
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5. SAFETY AND EVACUATION

The safety and evacuation procedure to be followed in the event of an emergency had been
presented in the standard Committee meeting.

6. ADOPTION OF THE AGENDA
The agenda as tabled was adopted.
7. MATTERS FOR APPROVAL OR INFORMATION

7.1. Office of the Group Chief Executive
F Band and Non-Executive Rirectors’ Remuneration Review

Mr Minnaar addressed the meeting and reported on the status of the implementation of the
DPE Remuneration Standards. He reminded the mesting that at the committee meeting held
in September 2015 it had been resclved that Eskom would implement the revised DPE
Remuneration Standards and a letter from the Chairman of the Board to the Minister in
October 2015 requested approval for the proposed approach. To date no response had been
received on the letter from DPE which resulted in a delay in the finalisation of the Eskom
remuneration policy. This situation has now posed a number of challenges including:

* outstanding non-executive directors’ fees;
* no salary adjustments made in respect of the F Band employees in 2015;
* no LTl awards after 2014/15 resulting in no further pay-outs after 31 March 2016.

Alt of the above was resulting in Eskom lagging behind the market.
The following resolutions were thus being requested:

* to continue with the existing Eskom remuneration practices in the absence of a
responsa from the Minister;

* o issue the outstanding 2014/15 LTI grants; and

* to recommend an increase in the fees for non-executive directors and prescribed
officers.

The meeting discussed the matter, including the remuneration praclices relating to the STI and
LTI schemes. The GCE enquired over the triggers for LTI grants, In response to a request
from the meeting, Mr Minnaar presented the salient features of the LTI as previously approved
noting that it covered a three year period. He explained that the STI locked at performance
over a 12 month period. Mr Minnaar noted the discretion of the GCE in the award of LTI
grants. The GCE enquired over the detall of the said discretion considering the past
performance of the business. He explained the link between the STI and LTI schemes, noting
that the STl was a gatekeeper to the LTI. In the absence of performance, an executive would

not be incentivised to stay on in the company.

2016-02-09 P&G Committee: In-Commiltea Meeting
Strictly Confidential Page 20of 6
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The Chairperson noted that the rules could not be changed retrospectively but only going
forward. The GCE noted that in his view guidance would be required as to the extent and the
exercise of the discretion in this regard. The Chairperson again noted that in her opinion in
respect of the past two years, the rules that were in place had io be applied. The GCE
suggested that the focus should be on the way forward rather on the historic position. He
noted that he had a particular view on the matter but required expert guidance as to the
practical implications thereof.

The Chairpersen again pointed out that the non-allocation over the past 2 years needed to be
considered. Mr Minnaar explained the thinking behind the moralorium on grants while DPE
approval was awailed. The Chairperson suggested that a special Committee meeting be
arranged in order to finalise this matter. She enquired as to whether the Commitlee was
comfortable with the same principles underlying grants being applied retrospectively in respect
of the 2014/15 grants. In response to a question from Ms Mabude, Mr Minnaar explained that
grants for 2014 and 2015 would be paid-out in 2017 and 2018.

The Chairperson enquired over the approach in respect of employees who were no longer in
the company's employment and where settiements had been agreed. It was noted that there
should be no further obligations to such employees. The Chairperson also noted that no
payments would be made now but only awards made. The meeting debated the matter and
the Chairperson enquired over whether the matter should be held back for now.

RESOLVED THAT:

7.1.1 the malters raised as part of the discussion be held over until the special Committee
meeting to be scheduled.

7.2. Oftice of the Group Chief Executive
Implementation date for increases of F Bands

Mr Minnaar explained the background to the matter. Increases were now being approved by
the Minister at the Annual General Meeling each year but only implemented in Ociober of
every year. From a chronological point of view this was not making sense and needed to be
synchronised. He noted that no increase was awarded in 2015. The request was for
increases of F Band salaries to be implemented with effect from 1 April each year.

The Chairperson noted that bringing the increase date forward would to some extent soften the
blow of no increase having been given in 2015. However, this matter needed to be further
discussed with the Minister. The GCE also shared his views in this regard, sharing the concern
of the Chairperson. It was agreed that relevant information had to be provided to the Minister
in advance of the meeting.

RESOLVED THAT:

7.2.1 the increase date of F Bands be brought forward to 1 April each year.

2016-02.09 P&G Commitiee: In-Committee Meeting
Strictly Confidential Page 3of 6
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7.3. Office of the Group Chief Executive

T.4

Proposed salary increases

Mr Minnaar explained the nature and extent of market survey that had been undertaken in
October 2015 and had been submitted to the Committee for information purposes. He noted
that the request now was to consider the level of increases going forward. The overall
executive increases for 2014/15 was 6.6% while the actual increases recorded were 7.1%. The
market trend seemed to be way above CPI. Preliminary indications for increases of executive
remuneration packages for 2015/16 were around 6.5%. Mr Minnaar noted that he had done a
comparison from August 2010 between market trends, CPl and Eskom increases. He
presented the findings to the meeting noting the sources of benchmarking information.

Mr Minnaar proposed a 5% increase on executive remuneration effective 1 April 2016 to be
submitted to the Minister. The Chairperson requested that the letter to the Minister should
acknowledge the pressure currently being exerted in this regard by various parties.

RESOLVED THAT:

7.3.1 a proposed increase of 5% on executive remuneration effective 1 April 2016 be
recommended to the Minister of Department of Public Enterprises for approval.

Office of the Group Chief Executive
Non-executive directors’ fees

Mr Minnaar presented the matter, noting that members were in fact conflicted as this matter
related to their own income. Notwithstanding, in his view the matter needed to again be
raised as current payment practices were not aligned with market trends or King il
recommendations. Again, the lack of response from the office of the Minister was resulting in
a delay in implementation of the revised DPE Remuneration Standards as far as board fess
were concerned.

The CGE was excused from the meeting.

Mr Minnaar presented the current fee structure based on the old guidelines. In the absence
of a response from the Minister, the request was to align the Eskom Board fee structure with
that of Transnet as approved by DPE. He compared the fee siructures of these two entities
and proposed that the Minister be requested to align the fee structures. The Chairperson
noted that this matter had been informally discussed with the Minister the previous year who
had noted her support for such a proposal subject to due process being followed. However,
again considering the current challenges, the timing of these increases was a major concemn
to the Minister.

RESOLVED THAT:

7.4.1 the alignment of the Board fee structure between that of Eskom and Transnet be
recommended to the Minister of Department of Public Enterprises for approval.

2016-02-09 P&G Committee: In-Committee Meeling
Strictly Confidential Page 4 of 6
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The Chairperson noted the significant efforts of the Board Chairman to date to correct the
misaligned Board fee structure.

Group Chief Executive: Conclusion of contract

Mr Minnaar reminded the meeting that the Minister had requested that the contract be
concluded for a 5 year period and that she had also requested to have oversight over the
contract. In addition, Eskom was given until the end of January 2015 to conclude the matter,
A letter had however been addressed to the Minister regarding the retirement of the GCE and
a response was awaited.

Mr Minnaar noted that a fixed term contract of 5 years at this level was a first for Eskom and
was also not aligned with best practice. He explained the negative impact of this on the
retirement benefits of the relevant individuals (GCE and CFO) and proposed that approval be
granted for remedial action based on past practices and precedents in Eskom 1o counter this
impact, which could include additional pensionable service being granted and/or penalties
being waived. Mr Minnaar quoted a number of examples where this had been done in Eskom
in the past.

Mr Minnaar thereafter spelled out the required resolution noting the current rule that staff over
50 years of age with at least 10 years' service were entitled to retire. The request was for the
rules to be amended in respect of executive directors with fixed term contracts to make up the
shortfall in years, wave the penalties and refund to the Pension and Provident Fund the
actual cost relating to the additional service. He explained that refunding the cost would not
reflect as emoluments of the executive director in question as this would constitute a
transaction between Eskom and the Fund only with no money being paid to the individual.

The Chairperson summarised her understanding of the proposal as far as it would relate to
the GCE. In respect of the CFO, the matter would be more complicated as he would not be
50 years of age at the time that the fixed term contract came to an end. The meeting
enquired whether a proposal could be considered for the CFO and tabled for consideration in
due course.

RESOLVED THAT:

7.5.1 the Committee approved the proposed change in the rules of the Eskom Pension and
Provident Fund (“the Fund”) in respect of an execulive with a fixed term contract to
make up the shortfall in the required 10 years, wave the penalties and refund the cost
relating to the additional service to the Fund;

7.5.2 the application of the revised rule as approved in item 7.5.1 above in respect of the
Group Chief Executive, be and is hereby approved; and

7.5.3 a proposal in respect of the Chief Financial Officer to be considered and submitted 1o
the Committee in due course.

2016-02-09 P&G Committee: In-Commitiee Meeting
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CONFIRMATION OF MINUTES OF THE PREVIOUS MEETING

Minutes of the Previous Meeting
Reference Document 5.1(a)

The minutes of the In-Committee meeting No. 06-2015/16 held on 22 Oclober 2015, having
been circulated, were considered. The Chairperson requested that the minutes be carefully
reviewed to ensure correctness. She noted, for example, an error in the minutes that needed
to be corrected. The Company Secretary confirmed that the wording of the relevant item would
be revised accordingly. The Chairperson furthermore noted that discussions around the travel
policy and appointment of non-executive directors on the board of subsidiary companies had
been discussed. THaCompany,: tary wasrequested Torconsiar the Water bassdron the

R T

ProviSioNE"5f Hhe Eskom Metmorandum of incorporation.
RESOLVED THAT:

1. the minutes of the People and Governance Committee In-Committee meeting No.
08-2015/16 held on 22 October 2015 are approved as an accurate reflection of the
proceedings, subject to the proposed amendments; and

2. the Chairperson of this meeting is duly authorised to sign the minutes.

MATTERS ARISING FROM PREVIOUS MINUTES

Matters arising
Reference Document 6.1(a)

The Action List as included in the meeting papers was NOTED.
GENERAL

There were no further matters for discussion.

CLOSURE

There being no further matters for discussion the Chairperson declared the meeting closed.

SIGNED AS A CORRECT RECORD OF THE PROCEEDINGS

CHAIRPERSON DATE

2016-02-09 P&G Committee: In-Committee Meeling
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STATEMENT

On Wednesday 2 November 2016, a report entitled ‘State of Capture’ pre pared by the former
Public Protector, Advocate Thuli Madonsela, was released,

The report did not make any findings. Instead it made what were termed “observations”,
based, {the report acknowledged), on an investigation not completed. It deferred a proper
investigation to a commission of inquiry to be established at a future date. The outgoing
Public Protector has directed the President — in whom the Constitution vests the power to
appoint commissions of inquiry - to appoint one, and further directed the Chief Justice to
designate a particular judge to head it.

Itis a matter for regret that the report was prepared in haste to meet a deadline related to
the Public Protector's own departure from office. That her office continues, as all State offices
do, and that any uncompleted function is completed by a successor in that office, was not a
consideration in the report.

“Observations” made in the report relating to, inter alia, my conduct, are in material respects
inaccurate, based on part-facts or simply unfounded. What the previous Public Protector has
done Is not herself to investigate to completion, or to allow her office to complete what she
initiated too late to complete herself. She has also determined on recording “observations”
without, in crucial respects, putting intended harmful disclosures to me first — as she was by
taw required to do. She has effectively deferred my constitutional right to be heard to a future
date, and to a further body, which she has ordered others to assemble.

If such a body is indeed by law to be assembled, and carry out the task, it will not be for some
time —as recent experience indicates.

In the meanwhile harm is done - to the institution it has been my honour to lead in the most
difficult times, to its reputation and to my own. | say nothing of the harm, too, to others close
to me.

| am confident that, when the time comes, | will be able to show that | have done nothing
wrong and that my name will be cleared. I shall dedicate myself to showing that an Injustice
has been done by the precipitate delivery of ‘observations’, following an incomplete
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investigation, which the former Public Protector has drawn back from calling ‘findings’, The
truth will out.

I have, in the interests of good corporate governance, decided to leave my employ at Eskom
from 1 January 2017. | do so voluntarily: indeed, | wish to pay tribute to the unfalling support
| have had since | took up office from the chairman, the Board and with those with whom [t
has been my privilege to work. Together we brought Eskom back from the brink,

1 will take time off to reflect before | decide on my next career move.

1 wish to reiterate that this act is not an admission of wrongdoing on my part. Itis rather what
| feel to be the correct thing to do in the interests of the company and good corporate
governance,

| wish to thank the shareholder representative, Ms Lynn Brown, the board, the executive team
and all Eskom employees for thelr hard work and guidance in steering the company out of
very difficult times during the twenty months that | was privileged to be the Group Chief
Executive.

1 go now, because it is in the interests of Eskom and the public it serves, that | do so.

Brian MIOLEFE
11 November 2016
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