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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

CASE NO: CCT 48/2013
In the matter between:

ALLPAY CONSOLIDATED INVESTMENT

HOLDINGS (PTY) LTD . | First Applicant
FOURTEEN OTHERS Second to Fifteenth Applicants

and
THE CHIEF EXECUTIVE OFFICER OF THE SOUTH
AFRICAN SOCIAL SECURITY AGENCY First Respondent

THE SOUTH AFRICAN SOCIAL SECURITY
AGENCY Second Respondent

CASH PAYMASTER SERVICES (PTY) LTD Third Respondent

FIFTEEN OTHERS Fourth to Eighteenth Applicants

and

CORRUPTION WATCH f Amicus Curiae

CORRUPTION WATCH’S PRACTICE NOTE




A. Nature of proceedings

Application for leave to appeal from judgment of the Supreme

Court of Appeal

B. The issues to be argued by the amicus curiae

e The correctness of the SCA’s approach to ‘inconsequential

irregularities”
e The approach to evidence being adduced of corruption

e The inadequaoy of SASSA’s investigation of corruption

C. Portions of the record that are necessary for the argument of

the amicus

e The application by Corruption Watch

e The main record only where referred to in the heads of

argument

D. Estimate of the duration of oral arqument of the amicus

30 minutes




E. Summary of arqument

a. Corruption Watch’s submissions focus on three main issues.

All relate to the fact that corruption raises particular concerns

in the context of public procurement.

. First, Corruption Watch is concerned that the SCA’s

judgment relaxes the necessity for procedural rigour and
allows for irregularities in public procurement. It is Corruption
Watch's experiehce that these procedures are necessary to
provide checksr and balances in order to inter alia minimise
procurement corruption. Corruption Watch submits that this

Court should correct the approach of the SCA on this score.

. Second, Corruption Watch is concerned that the approach of

the SCA judgment will make it more difficult for parties to
adduce evidence of corrupti'on_ and mala fides. Corruption
Watch submits that courts should not stand by as mere
observers in cases involving allegations of procurement
corruption, but shquld take all availabie steps to allow
evidence of corruption to be fully ventilated in proceedings —
irrespective of the stage of proceedings and whether this
evidence may come from a losing bidder. In particular,

courts should not exclude such evidence without at least




calling for an answer from the cther parties concerned, so

that"the cogency of the evidence can be properly assessed.

d. Third, Corruption Watch is concerned about SASSA’s failure

to -properly investigate corruption in the tender. process,

Corruption Watch contends that — whatever the outcome of
the present appeal — this Court should make clear that

SASSA was and remains under a duty to properly investigate

F. Authorities on which particular reliance will be pbiaced

e Glenister v President of the Republic of South Africa and
others 2011 (3) SA 347 (CC)

e Bengwenyama Minerals (Pty) Ltd and Others v Genorah
Resources (Pty) Ltd and Others 2011 (4) SA 113 (CC)

STEVEN BUDLENDER

MARK TOWNSEND

LUKE KELLY

Counsel for Cotruption Watch

Chambers, Johannesburg and Cape Town
16 August 2013 ' '
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!_NTRODUCTION AND OVERVIEW OF SUBMISSIONS

At the heart of this matter is a tender award for the distribution of

“social security grants on behalf of the South African Social Security

Agency ("SASSA").

The Supreme Court of'Appeal dismissed the attempts by Allpay
Consolidated Investment Holdings (Pty) Ltd and its affiliates
(“Allpay”) to review and set aside the tender award by SASSA to

Cash Paymaster Services (Pty) Ltd and its affiliates ("CPS").

Corruption Watch has been granted admission as an amicus curiae

in this matter.

Corruption Watch is an independent non-profit civil society
organisation. Its main aim is to fight corruption and the abuse of
public funds." It also aims to promote transparency and

accountability in the provision of public gdo'ds and services.

A powerful means of fighting corruption is by exposing it.

Corruption Watch therefore seeks to expose corruption—

5.1 by creating forums and facilities through which members of the

’ Corruption Watch's affidavit; para 13.
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public can report incidents of corruption (or su_spécted

corruption); and

5.2 by then investigating the reports of corruption; with a view to
further steps being taken against any guilty persons or -

institutions by the appropriate authorities.?

6 ' Corruption Watch also engages In litigation, through which its
legal advocacy and policy unit seeks to highlight where the law
has not beén followed, as well as where it can be developed so

as to facilitate the fight against corruption.®

7 The interest of Corruption Watch in the present matter concerns the
continual risk of impropriety and corruption in tender processes, and

the effect of aspects of the SCA’s judgment in this regard,

8 In keeping with its limited involvement as an amicus curfae,

Corruption Watch does not (and cannot) advance any submissions

~as to;

8.1 Whether AllPay has established any grounds of unlawfulness

in respecf of the tender process;

? Corruption Watch’s affidavit; paras 16-17.
8 Corruption Watch’s affidavit; para 17.3.




8.2 Whether the appeal should succeed; and

8.3 Whether the tender should have been awarded to AllPay or

CPS.

Rather, Corruption Watch's submissions are confined to the

9.1

9.2

following three issues:

First, Corruption Watch is concerned that the SCA’s judgment
relaxes the necessity for procedural rigour and allows for
irregularities in public procurement. It is Corruptioh Watch's

experience that these procedures are necessary to provide

“checks and balances in order to inter alia minimise

procurement corruption. Corruption Watch submits that this

Court should correct the approach of the SCA on this score,

Second, Corruption Watch is concerned that the approach of
the SCA judgment will make it more difficult for parties to

adduce evidence of corruption and mala fides. Corruption

- Watch submits that courts should not stand by as mere

Observers in cases involving allegations of procurement

corruption, but should take all available ‘steps to allow
evidence of corruption to be fully ventilated in proceedings —

irrespective of the stage of proceedings and whether this




evidence may come from a losing bidder. | In particular, courts

* should not exclude such evidence without at least ca;lfng for

an answer from the other parties concerned, so that the

cogency of the evidence can be properly assessed.

9.3 Third, Corruption Watch is concerned about SASSAS féffure
to properly zinvestigate .Corruption in the tender process.
Corrupt'ion Watch contends thét ~ whatever the outcome of
the present appeal — this Court should make clear that SASSA
was and remains under a duty to properly investigate the

allegations of corruption concerned.

10 We deal with each of these in turn. Before doing so, however, we
deal with the particular concerns that arise regarding corruption in

the context of public procurement.




7

‘B CORRUPTION IN THE CONTEXT OF PUBLIC PROCUREMENT

11 The general concern about dorruption and the destructive effect it
has on our country has been made clear by this Court. In South
African Association of Pe}*sona/ Injury L-awyers" this court issued )
the following warning oﬁ the threat posed by corruption and

maladministration:

“‘Corruption and maladministration are inconsistent with the
rule of law and the fundamental values of our Constitution,
They- undermine the constitutional commitment to human
dignity, the achievement of equality and the advancement
of human rights and freedoms. They are the antithesis of
the open, accountable, democratic government required by
the Constitution. I allowed to go unchecked and
unpunished they will pose a serious threat to our
democratic state.”

12 Moreover, in Glenister /1,°. this court was unequivocal and
unanimous in concluding that government is constitutionally

required to establish effective mechanisms to tackle corruption.

12.1 Though Glenister I, was a split judgment, the majority and

the minority agreed on this issue. -

Fa

* South African Association of Perso}ﬁal Injury Lawyers v Heath and others 2001 (1) SA 833 (CC)

" at para 4. .
® Glenister v President of the Republic of South Africa and others 2011 (3) SA 347 (CC).
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12.2 Both the majority and minority judgments recognise that
corruption is a scourge that must be eﬁ‘eé‘tiye!y tackled.

The majority held:

“There can be no gainsaying that corruption threatens to
fell at the knees virtually everything we hold dear and
precious in our hard-won constitutional order. It blatantly
undermines the democratic ethos, the institutions of
democracy, the rule of law and the foundational values of
our - nascent  constitutional  project. It fuels
“maladministration and public fraudulence and imperils the
capacity of the State to fulfil its obligations to respect,
protect, promote and fulfil all the rights enshrined in the Bill
of Rights. When corruption and organised crime flourish,
sustainable development and economic growth are
stunted. And in turn, the stability and security of society is
put at risk.”®

12.3 Both judgments recognise that corruption undermines the
ability of the state to deliver on many of its obligations in

the Bill of Rights, notably but not limited to those relating to

social and economic rights.”

12.4 Both judgments recognise that the positive duty on the
state to take effective measures to combat corruption

derives from section 7(2) of the Constitution, which creates

® Majority judgment at para 166; see Minority judgment at para 83.
Majority judgmént at para 166 and para 175, 177, Minority judgment at para 83.
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a duty on the state “to respect, protect, promote and fulfill

the rights in the Bill of Rights”®

13 The following regional and international instruments also estabiish
an obligation on men_'tber states (including South Africa) to
prevent an-d prosecute corruption: Uhited Nations Cbnventidn
against Corruption; the African Union Convention; and the
Southern African Development Community Protocol against

Corruption.

- 14 While the concern about corruption is a general one, it applies‘

with particular force in the context of public procurement.

15 This is not a uniguely South African phenomenon. On the
contrary, writing in the international context, Williams-Elegbe®
highlights how public procurement is especially vulnerable to

corruptidn. She explains the reasbns for this as follows:

"Public procurement is susceptible to corruption due partly
to the large sums involved, the (usually) non-commercial
nature of procuring entities, the nature of the relationship-
between the decision-maker and the public body, the
measures of unsupervised discretion; bureaucratic rules

% Majority judgment at para 177, 189; Minority judgment at para 105 and 108.

° Williams-Elegbe, Fighting Corruption in Public Proccurement: A Comparative Analysis of
Disqualification or Debarment Measures, Hart Publishing, Oxford and Portland (2012) at p 24-
25‘ . .
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and budgets that may not be tied to specific goals as well
as non-performance-related pay and low pay. Public
procurement also presents the opportunity for corruption
because of the asymmetry of information between the

- public official and his principal — ie the government. As the

public  official holds.. more information about the
procurement process and the procurement market, the
official is able fo use this knowledge to his advantage by

- manipulating the procurement process, should he choose

fo do so.”

16 In the South African context, Bolton takes the same approach on

the danger of corruption in the context of public procurement:

“The size and volume of government.procurement does
... give rise to considerable potential for corruption. Both
contractors and public officials may resort fo corrupt
practices... [Clorruption impacts on all the different
groups and interests outlined above; it undermines the
attainment of value for money in government contracting,
the fair freatment of contractors and the use of
procurement as a policy tool.”"

17 Bolton goes on to add;

- "[Corruption] is ektremely damaging to the procurement

process because it reduces the confidence that honest
contractors and the public at large have in the
government.  Corruption leads to the slackening of
competition for government contracts and impacts
negatively on the government’s ability fo obtain the best
possible value for money,”"

18 Between January 2012 and March 2013 Corruption Watch

"% Bolton, The Law of Government Procurement in South Africa, LexisNexis (2007) at 4.

" Ibid at page 59.
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20
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received 287 reports of Ccrruptibn and irregularities in the context
of publi_o procurement.’?  For this reason, one of Corruption
Watch's ‘main focus areas for 2013 is ‘“corruption in public
procurement and’supply chain maﬁagement”.*é This f_or.‘m' of

corruption is'commonly referred to as “procurement corruption”.

In the process of assessing and investigating these reports,

- Corruption Watch has found that—

19.1 deviations from standard procedures, eépecially without good
reason, and amendments to standard procedures, particularly

at a late stage, are strongly indicative of corruption;'™ and

19.2 small irregularities, as they first appear, are very often

symptomatic of significantly larger concerns.'®

Corruption Watch has also found that evidence of procurement
corruption is generally difficult to uncover, often only becoming

available long after a contract has been awarded. '

' Corruption Watch's affidavit; para 20. _

** Corruption Watch's affidavit; para 18, annexure ‘DL1".
" Corruption Watch's affidavit; para 22.

' Corruption Watch's affidavit; paras 26 and 29.

' Corruption Watch’s affidavit; para 29.
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21 Corruption Watch’s experience is supported by the stance of both
the World Bank and Transparency International, which
organisations view irregulari‘tieé in procurement processes as “red

flags” or “indicators” of corruption. '’

7 Corruption Waich’s affidavit; para 27, annexure ‘DL2’,
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C  THE APPROACH TO PROGEDURAL REQU!REMENTS .

22 In Steenkamp," this Court stated that tender processes require

"strict .and equal compliance by all competing tenderers on the

closing day for submission of tenders.” (emphasis added)

23 However, the SCA appears to have endorsed a felaxed approach
to the précedural requirements for calling for, assessing and
awarding tenders for public procurement. In this regard, the SCA
characterised a genus of irregularities as “inconsequential’, and
found that such irregularities do not have the effect of invalidating

public contracts. It held as follows:

“There will be few cases of any moment in which flaws in
the process of public procurement cannot be found,

~ particularly where it is scrutinised intensely with the
objective of doing so. But a fair process does not demand
perfection and not every flaw is fatal. It was submitted that
the process of procurement has a value in itself, which
must lead to invalidity if the process is flawed irrespective
of whether the flaw has consequences, and extracts from
various cases were cited to support that proposition. | do
not think it is helpful to extrapolate from selected
statements made in cases decided in a different context
The cases fromr which the extracts were drawn did not
concern the process of tendering. | have pointed out that
“the public interest has a role to play in cases of this kind. I
would be gravely prejudicial to the public interest if the law
was fo invalidate public contracts for inconsequential
irregularities.””

'® Steenkamp NO v Provincial Tender Board, Eastern Cape 2007 (3) SA 121 (CC) at para 60,
¥ SCA judgment at para 21. : :
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Corruption Watch makes two main submissions in this regard:'

24.1 First, the approach of the SCA leads to considerable
uncertainty regarding the requirefnénts for a valid procurement
process. Moreover, it conflates and confuses questions of .

unlawfulness with questions of remedy.

24.2 Second, in the experience of Corruption Watch, procedural

irregularities are often indicators of corruption.

The concept of an inconsequential irregularity

25

26

It is not entirely clear what the SCA judgment means when it
refers to an “inconsequential irregularity’. It appears, however,
that the SCA considered this to be an irregularity which, despite
its existence, would not affect the final outcome of the awérd. In
other words, where it can be shown through an ex post facto
assessment of the proceés that the successful bidder would most
likely havé been successful despite the irregularity, such

irregularity is ‘inconsequential’.

However, there are two main problems with this approach:

26.1 First, it undermines the role that procedural requirements play




27

28

29

15

in ensuring even treatment of all bidders,® because
procedural requirements are afforded little or no significance,

~and the focus shifts to the final outcome.

26.2 Second, any after-the-event assessment of the process is still
likely to yield an uncertain resuit, because the process has
already been compromised, and it can seldom be known for _

sure what course the process would otherwise have taken.

The SCA’s reasoning on this score appears to have been driven
by a concern that applying the requirements of administrative and
procufement law in the ordinary fashion would lead to the
wholesale invalidation of public tender awards and contracts and

that this would be at odds with the public interest.

However, this is to impermissibly conflate and confuse questions

of unlawfulness and remedy,

Both the SCA and this Court have always made clear that where
an administrative decision is unlawfully taken, the Courts have the
power to exercise a discretion regarding whether and to what

extent the decision should be réviewed and set aside. This

* See for example Steenkamp NO v Provincial Tender Board, Eastern Cape 2007 (3) SA 121
(CC) at para 60. -
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discretion should be exercised with reference to all relevant

factors, including the public interest,

30 This does not, however, involve importing.'an abstract and, with
‘respect, vague notion of an inconsequential irregularity into our
administrative law. Rather, the correct approach is the one
_articulated by tﬁis Court in Bengwenyama.?' There this Court
made clear that the principle of legality requires administrative
action to be deélared unlawful and it is only thereafter that

questions of discretionary remedy can arise:

“It would be conducive to clarity, when making the choice
of a just and equitable remedy in terms of PAJA, fo
emphasise the fundamental constitutional importance of
~ the__principle __of _legality, which requires invalid
administrative action to be declared unlawful. This would
make it clear that the discretionary choice of a further just
and equitable remedy follows upon that fundamental
finding. The discretionary choice may not precede the
finding of invalidity. The discipline of this approach will
enable courts to consider whether relief which does not
give full effect to the finding of invalidity, is justified in the
particular. circumstances of the case before it Normally
this would arise in the context of third parties having
altered their position on the basis that the administrative
action was valid and would suffer prejudice if the
administrative action is set aside, but even then the
desirability of certainty’ needs to be justified against the
fundamental importance of the principle of legality.

2 Bengwenyarma Minerals (Pty) Ltd and Others v Genorah Resources (Ply) Lid and Others 2011 (4)
SA 113 (CC).
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The apparent anomaly that an unlawful act can produce
legally effective consequences is not one that admits
easy and consistently logical solutions. But then the law
often is a pragmatic blend of logic and experience. The
apparent rigour of declaring conduct in conflict with the
Constitution and PAJA unlawful is ameliorated in both
the Constitution and PAJA by providing for a just and
equitable remedy in its wake. | do not think that it is wise
to attempt to lay down inflexible rules in determining a
Just and equitable remedy following upon a declaration of
unfawful administrative action. The rule of law must
never be relinquished, but the circumstances of each
case_must be examined in order to determine whether

. factual certainty requires some amelioration of leqality

anhd, if so, fo what extent. The approach taken will
depend on the kind of challenge presented — direct or
collateral; the interests involved, and the extent or
materiality of the breach of the constitutional right to just
administrative action in each patticular case.”

- 31 The approach of the SCA set out in paragraphs 21 and 96 of its

32

judgment is at odds with this approach and, if allowed to stand,
would introduce considerable uncertainty into our law. While it is
noteworthy that the SCA judgment ultimately does not turn on that
point,* Corruption Watchl contends that it is critical that this Court

makes clear what the correct position is.

Thus, the better approach to irregularities in the tender process,
and the approach that is supported by Corruption Watch, is that a

tender process should be declared unlawful to the extent that it is

—~ 7 Bengwenyama Minerals (Ply} Lid and Others v Genorah Resources (Ply).Ltd and Others 2011 (4)
SA 113 {CC}; para 96. )
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irregular.  Then, rather than merely attempting to assess the
consequences of ’_fhe irregularity, all relevant factors s'houid be
taken into‘ accou—nt to determine whether the contract arising out
of thé tender process should remain binding (or valid) as between
the parties. The factors a court could take into account in

deterlmining whether a contract should remain binding include—
32.1 the reasons given for the irregularity;

32.2 the steps taken, if any, to rgmedy thg irregularity;

32.3 the transparency with which the i;’regutérity was handled:

32.4 the prejudice/advantage, if any, to each bidder as a result of

the irregularity;
32.5 the nature of the tender viewed as a whole;

32.6 the public intefest in the proper and uninterrupted provision of

the services concerned; and

32.7 the public interest in strict compliance with the procedural
requirements being enforced in relation to the particular tehder

in question.

33 Accordin-giy, the focus shifts to the remedy that ought fQ be
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imposed consequent to a finding of unlawfulness. In this way,
every irregularity can be viewed in a serious light and only

excused for good reason.

Procedural irregularities are indicators of corruption

34

35

36

The reason Corruption Watch advocates this approach is that

procedural irregularities are often indicators of corruption.

Public procurement often requires the involvement of a number of
state departments and many people. [t also often involves large
sums of money. Clear procedural guidelines, and foliowing those
guidelines, are important for establishing and maintaining checks

and balances to minimise and avoid corruption in procurement

processes. Detailed standard procedures also assist the officials .

tasked with managing the processes to maintain control.?

In  Corruption Waich’s experience, -the absence of a

comprehensive and reasonable explanation for any deviation from

a standard procedure is a strong indication of corruption in the

procurement process.?

% Corruption Watch's affidavit: para 41.

* Corruption Watch’s affidavit; para 41.
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From the reports of procurement corruption réceived'by-

‘ Corruption Watch, the following complaiﬁts are the most common:

37.1 a supplier being selected when the relevant committee has

indicated a preferénce for another supplier;
37.2 atender not being properly advertised:

37.3 dates being altered to accommodate a supplier's late

submission;
37.4 a contract being rolled-over without cause; and

37.5 the appointment of a supplier whose scores do not reflect its

tender as being the best.?

Corruption Watch explains that these complaints are often linked
to pre-existing re!ationship's between the officials involved in the

procurement process and the successful bidders.*

Annexure “DL2” (the extract from Transparency International’s
Handbook on Curbing Corruption in Public Procurement)

highlights the following complaints as “red ﬂags” for corruption:

% Corruption Watch's affidavit; para 42.
* Corruption Watch’s affidavit; para 43.
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39.1 the absence of, or non-compliance with,'a procurement plan;
39.2 deviation from standard bidding documents; |

39.3 unclear specification requirements:

39.4 unclear pre-qualification requireme.nts;

39.5 insufficient notice given for the preparation of bids;.

39.6 exciAusion of experienced applicants on minor technicalities:
39.7 the failure to answer requests for clarification in good time;

39.8 clarification sought by bidders not being answered in writing or

circulated to all bidders; and

'39.9 the lack of transparent procedures for handling complaints and

determining remedies.?’

By way of example, Corruption Watch sets out how its
investigation into the award of a tender by the Départment of

Cooperative Government to the Mvula Trust progressed;®

40.1 The initial compiaint related to the fact that part of the contract

had been subcontracted to a third party. However, in terms of

* Transparency International's Handbook on Curbing Corruption in Public Procurement, p 35-36:
read with Corruption Watch's affidavit; para 44.

» Corruption Walch's affidavit; para 25.
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the contract, a degree of subcontracting was permfssible.

- 40.2 Upon further investigation, however, it was discovered that the
Mvula Trust had failed to disclose the identity of the
subcontraétirig party and the functions to be subéontracted,
which meanf that possible conflicts of interest went
unchecked, Furthermore, the ability of the subcontracting

party to perform had also not been assessed.

41 Accordingly, because in Corruption Watch’s experience,
procedural irregularities are often indicators of corruption,
Corruption Watch submits that courts should view irregularities in

public procurement in a serious light and as generally avoidable.?

2 Corruption Watch's affidavit; paras 41~45.
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THE ADMISSION OF EVIDENCE RELATING TO CORRUPTION

The second of Corruption Watch's principal submissions is that
the SCA adopted an inflexible and technical approach to the
admission of evidence of corruption that has potentially adverse

consequences for future cases involving procurement corruption.

The SCA refused to admit the transcript of Mr Tsalamandris’
conversation with Mr Kay. In doing so the SCA cited the following

reasons for its decision:

43.1 First, the SCA criticised the fact that the evidence was sought

to be introduced only after the hearing of the appeal.®®

43.2 Second, the SCA adopted the view that the evidence “carried
- no weight at all” on the basis that it amounted to hearsay

evidence on the part of a “lay witness” !

43.3 Third, the SCA reasoned that in any event, it could be “safely
 assumed that the inferences of dishonesty drawn by Mr

" Tsalamandris will be denied by the other parties”.®?

* SCA's judgment; para 13.

* SCA’s judgment, para 15.

% SCA's judgment, para 17.
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The SCA thus refused to admit the evidence without even calling

on SASSA and CPS to respond thereto on oath.

Corruption Watch is concerned about the approach adopted by
the SCA and the effect that the judg'ment will have on future
cases inVleing corruption.®® Corruption Watch is concerned that
in futﬁre cases barties seeking to exclude dama'ging evidence
pointing toward corruption within a supply chain mahagerhent
system will point to the SCA’s judgment as a basis for having the

evidence summarily excluded.

In Corruption Watch’s experience (illustrated particularly in the
Mvula TruAst case), evidence of corruption typically only comes to
the fore late in thé day and will almost always not live up to the
highest standards for the admission of evidence. It will also
typically be evidence of a hearsay nature, precisely because it
involves corruption that  invariably extends high up the
procurement chain énd involves individuals in positions of power

who are well-placed to cover their tracks.

We submit that courts should not hastily exclude this kind of

% Corruption Watch's affidavit, para 52.
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evidence by uncritically mvoking technical rules regarding the
admissibility of evidence. When evidence does emerge that
points towards corruption within a tender process (particularly
where it emanates from a public official within the tender process
itself) courts should exercise a discretion in favour of engaging
with the evidence — if ohly to have the evidence answered by the

parties concerned before deciding whether it should be admitted.

in the presént matter the evidence in questibn emanates ffom an
individual within the tender process. This evidence has now been
addressed (albeit inadequately) by SASSA. In seeking to deal
with the evidence SASSA, through the mouth of Ms Ramokgopa,
admits that aspects of the evidence are indeed correct (such as
the independent process rﬁonitor purchasing spa treatments for
SASSA officials and Mr Hulley not being paid by SASSA). In
addition to this, SASSA’s failure to address certain aspects of the

evidence raises serious questions about the integrity of the -

process.

On the approach advocated by the SCA, however, these material
facts would not have emerged. The flawed nature of the SCA’s

approach to new evidence concerning corruption has thus been
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THE DUTY ON ORGANS OF STATE TO INVESTIGATE

CORRUPTION -

| Source of the duty to investigate

52 In Glenister II, both the majority and the minority confirmed that

the state has a positive duty under section 7(2) of the Constitution
to pre;/ent and combat corruption.™ The majority, for example,
held that that the state is duty-bound to ensure effective
mechaniéms to root out corruption, inéluding in the context of public

procurement.®

_ In relation to public procurement, section 217 of the Constitution

enjoins. organs of state in the national, provincial or local sphere
of government to contract for goods or services in accordance
with a system that is “fair, equitable, transparent, competitive and
cost effective”. This necessarily entails that the State is required
to take positive steps.to ensure the transparency of all public
précurement processes through the investigation of allegations of

corruption or improper conduct where they arise.

* Majority judgment at paras 175-1786, minority judgment at para 106.
% Glenister il at para 175. '
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54 Moreover, the Treasury Regulations® enacted in terms of The
Public Finance Management Act 1 of 1999 (“PFMA”) set out
_specific obligations on organs of state to Envesﬁgate oorruption
within {he sphere of public procurement. The PFMA and Treasury
Regulations are applicable to national or provihcial government

departments, including SASSA.%’

55 For example, the ethical standards listed in Treasury Regulation
16A8 provide that a supply chain management official, or any

other role player, must:

55.1 ensure that they do not compromise the credibility or integrity
of the supply chain management system through the

acceptance of gifts or hospitality, or any other act: * and

55.2 assist accounting officers or accounting authorities in
combating corruption and fraud in the supply chain

management system.®

® The Treasury Regulations were originally published in GNR.345 of 9 April 2001, and
- subsequently amended in total by GNR.740 of 25 May 2002, GN 2012 of 28 July 2003, GN 37
of 16 January 2004 and GNR.225 of 15 March 2005, respectively.

The Minister of Finance has, in terms of Section 78 of the Public Finance Manragement Act,
1999 (Act No. 1 of 1999), amended the Treaswry Regulations that were published in
Government Gazetie No. 23463 dated 25 May 2002 as set out in the Schedule.

* See section 3(1)(a) of the PFMA read with the definition of “department” in section 1 of the
PFMA

* See in particular Regulation 16A9.1(b)(i).
* See in particular Regulation 16A3.1(b)(ii).
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56 Treasury Regulation Section 16A9(b) provides that the
“accounﬁng officéf’, who in terms of section 36 of the PEMA is the

head of the relevant government department, must:

‘investigate any allegations against an official or other
role player of corruption, improper conduct, or failure
fo comply with the supply chain management system

and when justified:

(i)  take steps against such an official or other role
player and inform the relevant treasury of such
steps, and

()  report any conduct that may constitute an
offence to the South African Police Service.’
(emphasis added)

The meaning of the obligation to “investigate”:

57 Our courts have not yet had occasion to consider and provide
guidance on the meaning of these_z provisions and, in particular,
the obligation placed upon an accounting officer to investigate
allegations of corruption, improper conduct -or a fai]_ure to comply

with the supply chain management system.

58 The meaning of “investigate” is, we submit, of critical importance
in the. fight against corruption within public procurement.
Accounting officers within organs of state require guidancé as to

the nature of the substantive obligation placed on them by the
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Treasury Regulations. It is evident, particularly given the facts of
this case, that this Court’s guidance on this issue is’ urgently
required. In the present ﬁontext', Regulation 16A9(b) must be |
considered in light of the Constitutional imperatives of

transparency and accoun'tabifity.

In understanding what these prdvisions require, it is useful to
begin with what they cannot mean - with specific reference to the

current facts:

59.1 We submit, in the first instance, that they cannot mean that
where an accounting officer becomes aware of aliegations that
stem from an individual within the supply chain system,
alleging that the system is compromised by corruption, that the
accounting officer goes only as far as interviewing the
individual in question. This is not an “inﬁeéﬁgation" as

envisaged by the Treasury Regulations.

59.2 Even where the individual, during the intewiew, downplays
prior emphatic allegations of corruptidn .'and irregularities, it is
not enough fof the accountin_g officer to simply adcept What- is
éaid during such an interview at face value. Again, this level

of scrutiny by an accounting officer falls considerably short of
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the threshold for what constitutes an “investigation” for the

purposes of the Treasury Regulations.

Corruption Watch submits that, properly interpreted, the duty

placéd on accounting officers within ofgans of state to

“investigate” any allegations of corruption must, at the very least,

entail the following:

60.1

60.2

60.3

A thorough assessment of the nature, source, and Speciﬂcfty
of the allegations, and a preliminary determination of the

parties implicated, or potentially implicated, by the allegations.

Where, based on this assessment, the accounting officer finds
that specific allegations have been made which, if proven,
would amount to corruption, fraud or improper conduct
(including a breach of the standard code of ethics contained in
the wli'r'easury Regulations) on the part of individuals within the

supply chain management system in question, the accounting

officer should at least follow the following steps.

The accounting officer should formally interview all parties
specifically identified and implicated by the allegations, and
put to them the allegations for their formal responses thereto

which should preferably be recorded under oath;
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60.4 The accounting officer shdu!d seek to obtain, where possib!e,
independent and objective evidence from the individuals

implicated by the allegations to substantiate their responses to |

the allegations.

80.5 The accounting officer should prepare a report based on the
evidence obtained in the course of the investigation which

might conclude:

60.5.1 that evidence of corruption or improper conduct has
been uncovered that requires further investigation by

law enforcement agencies;

60.5.2 that an individual (or individuals) within the supply
chain management system has breached the code of
ethics — a finding that would require some. form of

sanction; or

60.5.3 that no further investigation is necessary based on the
findings of evidence contained in the accounting

officer’s report.

61 Corruption Watch recognises that it is neither possible, nor

desirable, to strictly delineate the requirements for a proper




33

investiga'tion as envisaged by the Treasury Regulations.
Government departments should be afforded a degree of latitude
in.détermining the precise structures of the investigations that
they undertake. However, it is imperative that .regardless of the
precise form an investigation takes it should at the very least

embody the principles set out above.

SASSA’s failure to investigate

62 SASSA opposed Corruption Watch’s application to intervene in
these proceedings. SASSA’s letter of opposition is concerning. In
it, SASSA posits two reasons why it does not believe a duty to

investi_gate the tender process has been triggered.

62.1 First, SASSA suggests that there is presently no evidence
hefore this‘ Court regarding c'o_rruption- within the tender
process (with such evidence still to be admitted by the Court)
and therefore, the evidence “at this stage begs no answer

from any of the respondents”.*

62.2 Second, SASSA contends that because Mr Tsalamandris did

- not report the evidence of corruption directly to his suberiors

* Corruption Watch's affidavit, Annexure DLS.
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within SASSA, that consequently no obligation fe investigate

the tender process was triggered.*’

63 The approach adopted by SASSA betrays a fundamental lack of

64

65

appreciation of the duty on organs of state to investigate any
allegations of corruption in terms of section 16A9 of the Treasury

Regulations.

Regarding the first reason, SASSA fails to recognise that its

obligation to properly investigate corruption arises ihdependently
of and irrespectiﬁe of the course of the present proceedings. lis
obligation does not depend on whether the evidencélregarding
corruption is admissible in a court nor whether it has been
admitted in a court. Moreover, and in any event, as we explain
below SASSA’s own affidavit by Ms Ramokgopa itself discloses
breaches of the Treasury Regulation’s code of sthics, and raises

more questions than there are answers.

Regarding the second reason, SASSA’s suggestion that it is only
obliged to investigate allegations of corruption that are reported

directly to it is, we submit, an impermissibly narrow interpretation

* Record 49: page 7542, para 131.1.
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of Treasury Regulation 16A9.1(b).

65.1 Given the darﬁage that corruption Céuses to the state, the
public and private parties involved, it is inappropri.ate'for an
organ of state to side-step its obligation to investigate
corruption by claiming that no allegations had been reported
directly to it. We submit that this obligation is triggered
it;respective of whether or not the organ of state comes to

learn of allegations of corruption directly or indirectly.

65.2'Organs of state have a duty to investigate allegations of
impropriety and corruption whenever they arise, however they
come to the attention ofAthe'organ of state, and even if they
are not backed by hard evidence at that stage. Such an
interpretation, we submit, is consistent with the foundational

Constitutional values of transparency and accountability.

66 One of the somewhat startling features revealed by Ms Ms
Ramokgopa’s affidavit is that it appears that the first time that
SASSA purported to investigate these issues of corruption is when it

was required to file an answer to Allpay’s application in this Court.

66.1 It does not appear to have done so when allegations of

corrhption were published in the Mail & Guardian prior to the
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High Court matter being heard.

66.2 Nor does it appear to have done so when the affidavit of Mr

Tsaiai’nandris was sought to be placed before the SCA.

66.3.We' submit that this is not consistent with SASSA’s duties

under Treasury Regulation 16A9 and the Constitution.

67 Moreover, even once SASSA did purport to investigate the
allegations of corruption, it did so in a manifestly inadequate

manhner.

67.1 The approach adopted by SASSA at that point was to
summon Mr Tsalamandris to a meeting with two of SASSA's
representatives: Ms Ogle (the general manager of SASSA
responsible for fraud and corruption) and Ms Petersen
(SASSA’'s CEQ). As is evident from Ms Ogle’'s hand written
notes of the meeting, Mr Tsalamandris feared for his life and

for his job at SASSA.*

67.2 Ms Ogle’s minutes also reflect that Ms Petersen questioned

Mr Tslamandris about whether he had any direct evidence of

2 Record: 49: page 7564 (re-typed version page 7569),
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‘fraud committed ~within the tender process"®  Mr
Tsalamandris’ response was to claim that no fraud had

occurred,- but that “short cuts” had been taken in the tender

‘process.*

68 Nothing in 'the record suggests that SASSA went any further than

69

70

holding this one meeting with Mr Tsalamandris, after which
SASSA’s lawyers were instructed to prepare an affidavit on his
behalf — which was filed together with Ms Ramokgopa’s

answering affidavit.*®

We submit that SASSA’s handling of the matter falls far short of
the injunction contained in Treasury Regulation 16A8(b) to

investigate any allegations of corruption.

No reasonable person‘ in the position of CEO or fraud investigator
would uncritically abcept Mr Tsalamandis’ explanation that no
fraud had _been committed (but short cuts had occurred) -
particularly against the backdrop of his statements that he fears

for his life. What was required in the circumstances was for

* Record 49; page 7566 (re-typed page 7568).
“ Record 49: page 7566 {re-typed page 7568).
% Record 49: pages 7550 — 7560.
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- SASSA to launch a comprehensive investigation at very' least at
that point into detailéd allegations made by Mr Téaiamandris

which are contained in the transcript of his conversation with Mr

Kay. Such an investigation should have been conducted in

accordance with the principles we have set out above, and should
have included interviews with the individuals implicated in the

tender process.

This is particullarly so when one has regard to the very specific
allegations of corruption and impropriety made by Mr
Tsalamandris as contained in the transcript of his conversation

with Mr Kay.*

Even if; as SASSA suggests, no ob!igatioh was triggered at that
point to conduct a thorough investigation, it is beyond question
that the responses to Mr Tsalamandris’ allegations contained in
Ms Ramokgopa's affidavit before this Court have now triggered
SASSA’s obligation to conduct a thorough investigatioﬁ into the

tender process.

“® See, in particular, the analysis of these allegations contained in AllPay’s written submissions, paras

paragraph 89 and paragraph 100.
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73 In her affidavit Ms Ramokgopa admits to havi"ng received spa
- treatments purchased for her over the course of the period that the
tender was being adjudicated in Stellenbosch and that these
treatments were paid for by Mr Mkhabela, the indépendent process

monitor tasked with ensuring the integrity of the tender process.

73.1 Ms Ramokgopa also stétes that “appérently" it was not only
her spa treatments that were paid for by Mr Mkhabela.*” No
explanation is provided as to why Mr Mkhabela paid for her
spa treatments (or indeed why she accepted them) or who
else involved in the tender process had spa treatments paid

for by him.

73.2 Ms Ramokgopa’'s admissions disclose breaches of -the
standard code of ethics contained in the Treasury Regulations,
in particular 16A8.3(d), which stipulates that supply chain
management officials should nbt compromise the credibility or
integrity of a supply chain management system by accepting

gifts or hospitality..

73.3 It is harder to find a more striking example of a breach of this
rule than the present where the indlividual tasked with the

overseeing the credibility and integrity of the tender process

47 Record 49: page 7546 para 136.5.3.
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"has purchased various people within the supply chain
management system gifts and/or hospitality. This fact alone

triggers SASSA’s obligation to investigate the tender process.

74 As regards the invoivemént of Mr Hulley, Ms Ramokgbpa says the
following: “/ have to point out that Mr Hulley did not claim payment
from SASSA since he rendered advice on an ad hoc' basis,

probably, as part of his broader relationship with government’ 48

74.1 Ms Ramokgopa therefore confirms that notwithstanding that
Mr Hulley was appointed by SASSA as a strategic advisor to
the tender process (at a cost of R21 000 per déy), Mr Hulley at

no stage rendered an invoice for his services to SASSA.*°

74.2 In light of the serious allegation that Mr Hulley's fees were paid
by CPS, Ms Ramokgopa's response is inadeqguate. !t_ begs
the obvious questions: who did pay Mr Hulley? And, what is
his "broader‘relatiohship” bwith gbﬁernment? It is striking that
Ms Ramokgopa seems to have depoéed tb her answering
affidavit without clarifying these issues with Mr Hulley

beforehand.

* Record 49: page 7540 para 127.
*® Record 6: page 1002 para 29.
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75 A further striking feature of Ms Ramokgopa’s affidavit is the fact

76

- that W}%iist she has elected to address certain of the allegations

made by Mr Tsalamandris, she has failed to address others at all.
in particular, Ms Ramokgopa has left the foliowing allegations

unchallenged:

75.1 that she directed Mr Tsalamandris to 'backdate letters of

appointment;

75.2 that she and Mr Mkhabela (the independent process monitor)

are close friends; and

75.3 that Mr Monyeki and the chairperson of BAC are close friends.

In all the circumstances, we submit that it is clear that SASSA failed
in its duty to properly investigate allegations of corruption within the
present tender process. This Court should make clear that SASSA

is now obliged to do so — irrespective of the outcome of this appeal.
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CONCLUSION

The present case has ramifications far beyond the ambit of the

impugned tender award.,

if the approacﬁ articulated by the SCA ié allowed to stand, it will
have significant negative effects for administrative law and
proicurement faw regarding the standard of lawfulness required for
procurement processes. It will also make it more difficul'tlfor

evidence of corruption to be piaced before the courts.

In addition, if SASSA’s approach to investigating tender
irregularities and corruption were to be accepted, this would be a
considerable set-back regarding the duties of organs of state

under the Constitution and Treasury Regulations.

We therefore submit that this Court should, in its judgment, adopt
and confirm the correctness of the approach urged by Corruption

Watch.

- STEVEN BUDLENDER
MARK TOWNSEND
LUKE KELLY ~
Counsel for Corruption Watch

Chambers, Johannesburg and Cape Town
16 August 2013
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