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FERROSTAAL

Final Report — Compliance Investigation
L EXECUTIVE SUMMARY
A, Findings of Questionable Payments

The Compliance Investigation (the “Investigation”) found that Ferrostaal'
made questionable or improper payments on many of its largest and highest profile
projects. These projects ranged across many business sectors and countries.

Questionable or improper payments do not appear to have been systematic, In
that they were not centrally coordinated or controlled but rather the result of various
schemes operating independently of each other, However, many of these payments
appeat to have been systemic, in that they ocourred repeatedly throughout the
Company on projects of all sizes. Some of the schemes were similar in approach aud
execufion.

While the Investigation uncovered soms evidence indicating that certain
questionable or improper payments were paid on as bribes, for most payments the
available evidence doss not establish their ultimate destination. Bven in those cases
where the circumstances suggest the possibility of bribery, an analysis of the facts
may still permit different legal conclusions to be drawn on the potential offenses
involved, such as, for example, breach of trust (Untreue).

The Investigation reviewed payments made by Ferrostaal between 1599 and
2610. In order to assist in the quantification of the findings, the payments reviewed
were divided into four categories:

Category 1:  Payments with respect to which the Investigation found clear
' svidence of corrupt conduct and was able to identify intended
or actual end reciplents, either by name or generically. This
- category also includas instances of other forms of potentially
critninal conduct that we identified {such as a payment made to
a competitor as compensation under a bid-rigging agreement).

Category 2.  Payments which gave rise to grounded suspicions of corrapt or
other criminal conduct, such as breach of trust, and which could
move to Category 1 with additional evidence, such as
admissions by witnesses or verification of the payment flows to

f *Reyrostaal” (or the “Company™) is used in this Report to refer collectively to Ferrostael AG and

to certain afiliated or subsidiary companies whose activities were a focus of the Tavestigation,
ncluding Ferrostal Industrieanlagen GmbH, Fritz Werner Industrie-Ausristungen GnbE,
Fertostes] Piping Supply GmbH, Ferrostaal Argentina 8.A., Ferrostaal Chife 8.A.C,, Ferrostaal
Colombia Lida,, PT Perrostaal Indonesis, Ferrostaal South Africa (Pty) Itd. and DD de
Venezuela C.A. (now ProCon ds Venszuela C.A ), but exchuding Maringlroree International LLP,

ot
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the end recipients.

Category 3:  Payments which presented serious compliance issues and
significant red flags but with respect to which the Investigation
did not identify specific evidence of corrupt or other oriminal
condict.

Category 4:  All other payments substantively reviewed during the
Investigation, based on the initial risk assessment, but with
respect to which the Investigation found no further evidence
warranting inclusion in one of the above categories.

The above categorization represents our assessment of payments based on the
evidence identified and the compliance criteria applied during the Investigation. It
does not constitute an analysis of the potential criminality of the payments under
German or any other applicable law. While we have taken the Hmited information
made available by the Office of the Public Prosscutor in Munich (the “Munich
Prosecwtor”) into aecount in formulating our views, the payment categorization does
not purpert to predict how the Munich Prosecutor or other authorities may view such
paywents.

A detailed table of payments by investigative workstream appears at Annex 4.
In sumimary, the four categories condain payroents totaling approximately €1.18
billion: just under €9 million in Category 1, just over €81 million in Category 2 and
just nnder €246 million in Category 3,

Almost €1.13 billion of the total payments categorized relete to Ferrostaal AG
or one of its subsidiaries other than Ferrostaal Industrieaniagen GmbH (“FIA™). Of
that amount, just over €5 million was assessed in Category 1, just over €76 millienin
Category 2 and approximately €228 million in Category 3. The largest amount of
Ferrostaal AG Category 1 payments (approximately €3.4 million) was paid in
conpection with the Venezuelan business.

Just under €50 million of the total payments categorized relate to F1A and its
subsidiary Fritz Werner Industrie-Ausritstungen GmbiL Of that amount, just under
€3.7 million was assessed in Category 1, just over €5 million in Category 2 and
approximately €18 million in Category 3. The largest amount of F1IA Category 1
payments (approximately €2.1 million) was paid in connection with the Libyan
business.

Inclusion i Catepory 4 doss not signify that the payment was necessarily commensurate with the
services rendered or that the documented proof of performance of the services provided was
adequate. It simply rmeans that the evidence of potential sriminality or of serfous compliance
issues inherent in the other categories was absent.
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Payments made by MarineForce International LLP (“MFT”), 2 50:50 joint
venture between Ferrostaal and ThyssenKrupp/Howaldiswerke-Deutsche Werft
GmbH ("HDW?), are not included in thess categories, but we note that our
compliance audit of MF] (“Compliance Audit”) did not reveal any payments in
Categories 1 or 2. A Hmited number of MFI payments (£320,926.68 plus £€250,000}
would qualify under Category 3 (but, again, are not inchuded in the totals noted
above). :

The table at Annex B lists the vatious éonsuitants,z agents, representatives or
other third parties to whom the Company made the payments included in the four
categories set ouf above, again, with the exception of MFI payments.

B. Systems and Controls

This Report analyzes the compliance-related systerns and controls at Ferrostaal
and the way in which they were implemented. In summary, the Investigation found
that: '

. Ferrostaal’s systems and conirols were inadequate to address the risk profile of
its business and failed to prevent and detect potential compliance violations.

° Ferrostaal had no meaningful compliance function and no internal audit
function. Tt relied on its parent, MAN SE (until 2009 MAN AG and
hereinafter “MAN™), for such central functions.

s The internal control measures that Ferrostaal operated were limited in scope
and focused on tax issues, namely the deductibility of consultants’ fees as
expenses (pursuant to § 160 Abgabenordnung).

. The anti-corruption measures and controls that existed were not meaningfully
- implemented or enforced and were easily circumvented in several instances.

. When compliance red flags or corruption-related issuss arose, there was littie
fo no meaningful investigation and no discipline wes imposed in cases in
which compliance policies (or the laws) were violated. What investigation,

> review or analysis ocourred appeared largely driven by tax considerations, not

by compliance, and was primarily aimed at creating a record that would
support tax deductibility of potentially improper payments, rather than a
diligent effort to root them out.

° The fear of detection in an audit by tax-authorities (Befriebspriifung), rather
than a substantive concern about compliance, played an important part in

The term “consultant” is nsed in this Report o Include any third party assisting the Company with
sales promotion and may therefore inchude agenis or representatives, regardiess of the precise
term used in the respective contractual documentation,
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Ferrostaal’s approach to dealing with payments to consuliants, This is borne

aut by the evidence surrounding some of the principal examples of internal
controls/compliance circumvention, such as the restructuring of Railways
consuttant Mar{jan Kunine’s commission or the senior mapagement Vg
discussions about pavments to the Company’s Greek agent, Marine Industrial

B ises S.A, (“MIE™). Concerns about the practice of the Betriehsprifung

also featured as a consideration in the establishmernt of MFI and the decision

to bive off Ferrostaal’s submarine business o that entity.

® Perrostaal’s deference and leeway {0 certain senior managers (such as the
former member of the Managing Board (Vorstand) responsible for Marine and
the former head of Merchant Marine) and to certain consultants, as well as its
far-flung, federated structure, complicated efforts to implement comprehensive
compliance policies and conirols,

. Leadership and Management

The Investigation assessed the involvement and knowledge of senior /
management in potential compliance violations and evaluated the tone and divection it
get on the lssnes of anti-corruption and compliance, In summary, the Investigation
found ot only that senior management failed to fulfill its duties to ensure that the
Compmny developsd adeqnate complisnce systets and controls, but also that it was
instromental in fostering an ethos where comphance vielations could be commmitted
and go undetected and/or unremedied.

i. “Tong at the Top™

Despite the former CRO’s official stateent that “as a maiter of principle, we
do not pay bribes,” the Vorstand did not promote a “tone at the top™ that emphasized
complianoe and that made clear that the Company would not engage in non-compliant
business, While paying lip service fo the requiterents of the law, the Vorstand's
actions fostered a climate where willfid blindness became an acceptable mode of
operating. No clear message was provided thai Ferrostaal had to be compliant even if
it risked losing business or upsetting historically important business pariners.

The overwhelming lack of substantive compliance-related discussions and
action at the Vorstand level is striking, particularly in view of (i)} Ferrostasl’s history
of paying bribes prior to Germany’s adoption of the Organization for Economic
Coopemation and Development (“OECD™) 1997 Anti-Bribery Convention, {i1) it
operations in many countries proge to corruption and in business areas af risk of being

affseted by corruption and (itf) numerous red flags indicating potential instances of
corrapt practices. :

Managers of business units or local subsidiaries genetally did not consider
their responsibility for compliance to extend beyond satisfying the formalistic
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requiretents for the approval of consultancy contracts. The understanding that
policies and controls served a real purpose was not widely shared.

2. Close Involvement of the Vorstand

Notwithstanding their near uniform refusal to cooperate with the Investigation,
. the available evidence shows a relatively high degree of close personal involvement
by former members of the Vorstand in potential compliance violations or their
treatment.

Insofar as actual involvement is concerned, this Report contains several
examples, such as the efforts in 2003-2004, led by the Vorsiand member then
responsibie for the business unit (Bereichsvorsiand) (and involving, to a lesser extent,
the former CEO), to reduce Railways consultant Marijan Kunina’s ostensible
commission percentage. The case of the Greek commission payments, described in
this section and in detail in Section LA, 1, reveals the intimate mvolvement in highly
guestionable and possibily cormupt payments by the fortner Bereichsvorstand for

Marine. What is more, that same Bereichsvorstand has given evidence to the Munich
Prosecutor in which he openly admitied his awareness, at the time of making the
arrangements i question, that certain payments may be forwarded as bribes, but—in
a clear example of willful blindness — stressed that he had not wanted to haye actual

knowiedge of these matiers, and in particular of the recipients and amounts paid to
them.

With respect to the treatment by the Vorsrand of potential cornpliance
violations, the totality of the evidence we reviewed shows that the Vorsfand made
certain choices which could be interpreted as evincing an intention to shield
themselves from responsibility for potential violafions.

First, it appears that the Vorstand did not want o create extensive
documentation of discussions conceming compliance issues. There were no minutes
of Vorstand meetings before 2003, apparently because the CEO at the time was of the
view that minutes wonld have detracted from and undermined the Vorstand s culture
of collective decision-making. The minutes of Verstand meetings prepared from
2003 onwards are not detailed and fypieally do not record discussions of any
compliance issues, except in very fow instances (for example, 1n December 2006,
when the only reaction of the Vorstand to the Siemens scandal was a general
statemment that the Company should make sure that it adheres to the compliance
policies of the group). At no ime did corruption-related incidents reported in the
press, even those concerning Ferrostaa! itself, oceasion alarm or efforts to ensure that
the Company’s business was indeed compliant. A review of the Supervisory Board
minutes showed no evidence that the Versfand reported to the Supervisory Board on
compliance issues between 2003 and 2008 except for one meeting on 10 September
2007, where the implementation of certain compliance measures was announced
{relating fo the “e-leamning fool,” compliance training and anti-corruption guidelines
introduced by MAN),

(¥4
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Second, it appears that in instances where questionable payments were brought
to the altention of the Vorstand, it either failed to take agpressive action to stop or
turned a blind eye to the conduct. Signs of particularly grave comphiance violations
were not sufficiently investigated and appropriate remedial action was not taken, The
“investigations™ — internal and external — that did occur appear ta have had
sswhitowash” function in that they were deficient in scope, reached conclusions that
were difficult to reconcile with the facts and ultimately purported to legitimize the
action the Vorstand decided to take for reasons other than its desire to ensure
eompliant conduct. '

Two examples are particularly instructive in this regard.

{a)  Dolmarton Claim

\ Perhaps the most striking example is the freatment by the Vorsiand of the

Greek commission payment issue, including its initial review in 2002-2004 by the
former head of Marine, as well as the subsequent investigation by external advisers
after Dolmarton Associated Inc. (*Dolmartor™) asseried a claim in 2006.

The former CEO directed the Hrst internal review of consultancy
arrangements, purportedly with a view to reducing the commissions and, ascording to
the former Marine employee tasked with the review, to helping the Company rige
from its “warky” past (Schmuddelecke) in this sector by investigating potential
compliance violations, While, in the case of Greece, the efforts did in fact lead o 2
seduction of the commissions contractually due to the Company’s Greek agent, MIE,
the review was a significant missed opportunity o investigate potential compliance
violations at an early stage. Serious red flags ~ including an admission, supported by /
docummentation, by MIE’s principal, Michase) Mataxndos, that he had passed €53.1
mithen to various third parties at the instruction of the Company — wers effectively

“{gnored on the basts of the view, allegedly shared by the former head of Marine and
the former CEO to whom he reported, that the payments were “Mafontos’ problem,”
as no further payments were due fo him. When the issue resurfaced two years later in
the face of Dolmarton’s renewed claims for payment, the Company’s external
investigators, Control Risks Group Ltd, (“Control Risks”), were tasked with
investigating the persons involved, but with a view to helping the Company assess the
commercial risks of non-payment, not to advising on possible red fags or corrupt
practices by the key participants. Similarly, the exterval lawyer advising and
representing the Company in this matter, Dr. Hans-Hermann Aldenhoff of Simmaons
& Simmons, performed some fact-finding, but his mandate was restrioted to
investigate only insofar as necessary to defend the claim, thus timiting the pursuit and
clarification of potential compliance violations discovered in the process. Dr. /
Aldenhoff witimately provided the Company with advice that paved the way forii to
make an additional questionable payiment of €11 million in 2007 and {0 decide not to
sue the former Verstand member most closely connected fo the potentially corrupt or
otherwise Hlegal payments for breach of duty, all under the cloak of legal legitimacy.
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The minutes of the impromptu 30 July 2007 meeting of Vorséand members at
which the €11 million payment to Dolmarton was approved stated that the Vorsfand
agreed witk Dr. Aldenhoff s view that there were no indications of potentially
criminal behavior militaning against making the payment. That characterization of Dr.
Aldenhoff’s view int the mimites was inacourate, as he confirmed to us in an
interview. At the fime of the proposed settlement, Dr. Aldenhoff in fact believed (as
he had from the start) that there was an initial suspicion of oriminal behavior
(Anfangsverdachi) with respect to the Dolmarton affair. Some months before the
Vorstand raeeting (at which he was not present) he had even advised the then director
of Legal Services that any judge apprised of the Dolmarton claim would have referred
it ex officio to prosecutors for investigation. The significance of this fact cannot be
underestimated, given that these minutes are the only record of the Vorstand's
collective decision-making process pursuant to which it authorized the questionable
€11 million payment on the basis of which the Munich Prosecutor is now
investigating the Company. Yet the minutes are wrong on perhaps the most crucial
point of all: the existing indications of potential illegality in the vndetlying
arrangements with Dolmarton,

{s)] 2007 Special Audit Venezuela

Pursuant to a request fiom the then CEO, the then head of Legal® and the then
commercial head of Power Industry carried out a Special Audii (Sonderprilfung) in
2607 of consultancy arrangements in connection with the Termozulia I power plant
project in Venezuela, A previous review by MAN Internal Audit had found not only
an absence of documentation of contractual agrsements and of the services
purportedly rendered by several consultants, but also evidence — in the form of
statements by the former General Manager (“GM™) of the Venezuelan subszdiary ~
that several of the commission payments constituted Ninzlicke Azgﬁvendungen MAN
Internal Awdit further obtained evidence suggesting that the commissions
encompassed payments to two public officials, one of whom was a high-ranking
minister,

The stated purpose of the Special Audit was to explore further the MAN
Internal Audit findings and {o clarify their context and background The actuat
purpose of the Special Audit, however, appears to have been to find ways fo
legitimize the questionable consultancy payments and to undermine the MAN Internal
Audit findings in the process. The Speoial Audit report even begins by calling into

Threughout this Report we use a short form to refer to ceriain central functions af Ferrostasl AG,
such as the legal department, the tax depariment and the accounting department (yespectively
*Legal,” "Tax™ and “Accounting™).

Documents and interviews stpgest that this term was widely used at the Company, at jeast
historically, to denote bribe payments. It is used in this Report with that meaning in mind,
although we note that according 1o some interviewsss the term was not necossarily limited solely
to lmproper commission payments.
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question the reliability of the MAN Internal Audit findings. Relying on the Jocal
subsidiary’s GM ~ a key protagonist who had been involved in certain of the
questionable arrangements and to whon: MAN Internal Andit bad attributed the
admissions of corruption — o liaise with the consultants in guestion to obtain
documentation of services and corporate records, the Special Audit concluded that the
Irregularities identified in the sarlier audit were based on poor rocord-keeping and &
selective focus on certain statements made by the Venezuelan subsidiary’s staff, The
Special Audit made no effort to speak with members of MAN Internal Audit about
their findings or fo request their work papers. Nor did those conduoting the Speoial
Audit make any attempt to speak directly with the consultants or with the other
individuals at the Venezuelan subsidiary involved in authorizing the payments,
Foensed on legitimizing the arrangements by coltecting documentary evidonce of
performance — some of which was ¢xeated only at the fime of the Special Audit—the
Special Audit did not directly confront the indications of cornption and thus
effectively turned a blind eye fo serious red flags of potential illegality.

3. Structural Weaknessas

In some respects, Ferrostaal was run more like a small and secretive chub than
an organization involved in high-valus intemational projects all over the world. One
forreer employse recounted how, at the fime he ook over responsibility for Marine in
the summer of 2003, the Corapany was effectively run by ten people. Information
about sensitive matters such as consultancy contracts would generally not be made
available o anyone outside a trusted circle of individuals.

Tnt the case of Marine, one of the highestrisk business units, the Vorsicnd was
af crucial times deficient from a structural and a personnel perspective to deal with the
complisnce challenges presented, In an interview, the Vorstand memiber responsibie
for Matine from 2001 to 2003 described an arrangement devised by the former CEO
pursuant to which be was to play largely a representative role, while his predecessor
would effectively continue to run the Marine business, despite having movedtotakes
position on the Vorstend of HDW, Ferrostaal’s consortium partoer. Asaresult, a
relatively inexpedenced executive was nominally in charge of one of the areas most
prone to compliance violations, but without the mandate, experience or even the
ability to irapose himself on the business, the running projects and the personalities
involved. The evidence shows that some of the most serious corapliance violations
the Investigation uncovered occurred during his tenure, The individuals who were in
effect left to run the Marine business, the former Bereichsvorsiand (by this time at
HDW) and his former head of Marine, showed scant regard